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PEEFACE. 



This Treatise was planned and commenced by Mr. 
Gregory Walker as a companion volume to bis " Com- 
pendium of tbe Law of Executors and Administrators,"^ 
but, after w^riting rather more than one-half of the book, 
he decided to relinquish the English Bar for that of New 
South Wales, and placed his manuscript and materials 
in my hands for completion. Before he left England we 
discussed together the general plan of the unfinished 
part of the work, but as he gave me full discretion to 
revise and add to what he had written, it follows that 
the responsibility for any deficiencies should more 
properly rest upon myself. 

I believe the arrangement of the Table of Cases to be 
entirely new, and I hope that I have attained the double 
object of not burdening the text or notes with references 
to contemporary Eeports, while sparing those who do not 
possess the authorised Reports considerable trouble, when 
referring to the Law Journal, Law Times, Weekly 
Keporter, or Jurist, as the case may be. 

The references to Daniell's Chancery Practice are to 
the 5th edition throughout ; where possible, a reference 
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has been added in brackets to the 6th edition, of which 
the first volume only is as yet published. The Rules 
and Orders of the Supreme Court are cited as " 0.," the 
Consolidated Orders of the Court of Chancery as " Cons. 
Ord." These latter have been verbally altered in 
accordance with the nomenclature of the present practice, 
"action," "statement of claim," and "judgment" 
being substituted for " suit," " bill," and " decree ;" but 
I have not thought it necessary to call attention to this 
in the text. 

In the Appendix will be found references to the text, 
as in the Compendium of Executors. 

My thanks are due to Mr. Pemberton for kindly per- 
mitting me to insert in the Appendix some of the more 
ordinary Administration Judgments from the 3rd edition 
of his " Judgments and Orders," to which, as also to the 
4th edition of Seton's Decrees, frequent reference has 
been made ; also to my friends Mr. W. T. Langford and 
Mr. J. W. Brodie-Innes, both of Lincoln's Inn, for many 
valuable suggestions ; and to Mr. Langford and my 
brother E. Crawshaw Elgood (of the Common-Law Bar) 
for very considerable assistance in the laborious and 
uninteresting task of filling in the references to contem- 
porary Reports. 



E. J. E. 



Lincoln's Inn, 

4p?i/, 1888. 
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ADDENDA AND COEEIGENDA. 



Page 4, n. (r), dele " Wood v. Wood, 21 W. K. 135." 

„ 23, I. 19, for " 51," rawJ " 52." 

„ 54, 11. (e), add a reference to Eastwood v. Clarke, 31 W. K. 417 ; W. N. 
1883, 44, where the Irish decision is followed, 

„ 71, u. (o), (kM a reference to Ke Primes Estate, 48 L. T. 208. 

,, 105, last I., add "But the rule does not apply to trials by jury of claims 
against the estate ; Lwwrencev. BowUy, C. A. April 3, 1883." 

„ ,, n. (s), add a reference to Wyrme-Fmch v. Wynne-Finch, 48 L. T. 
129 ; W. N. 1883, 56. 

,, 143, I. 22, add " A creditor, plaintiff in an administration action against an 
executor de son tort who declines to prove the will by which he is ap- 
pointed executor, is entitled to have his costs of a motion for a receiver, 
pending a grant of probate, paid by the executor ; Foster v. Davis, 31 
W. K. 411." - 

„ 147, n. (c), add "See, however, ante, p. 145, (o) and (p)." 

„ 171, I. 17, add " But when a secured creditor proves for his debt and values 
his security, and his proof is rejected on the ground that less is due to 
him than the amount of his valuation, he is remitted to all his former 
rights, and may retain out of his security more than the amount of his 
valuation ; Williams v. Hopkins, (3), W. N. 1883, 53 ; 31 "W. E. 495," 

,, 173, n. (fe), oM a reference to Greem, v. Smiili, 22 C. D. 586 ; 48 L. T. 254 ; 
31 W. R. 413, where the proper course of proceeding with reference to 
the mutual-credit clause is pointed out. 

„ 180, n. (d). It is hardly necessary to state that the reference is to Lord 
Romilly and Sir George Jessel (to whom allusion is also made, p. 143, 
1. 3), whose death the profession will not soon cease to lament. 
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REFEEENCES TO THE RULES OF COURT, 1883, 
AND THE STATUTES OF 1883. 

Page 1. All the sections of the Chancery Procedure Act and of 

15 & 16 Vict. c. 80 referred to in this work are repealed 
by 46 & 47 Vict. c. 49, with a proviso (sec. 6 (c) ) that the 
enactments relating to the making of Eules of Court con- 
tained in the Judicature Act, 1875, and the Acts amending 
it, shall be deemed to extend and apply to the matters 
contained in and regulated by the repealed Acts. Under 
this power, new Rules of Court have recently been made, 
regulating the practice of administration actions. Most of 
these are merely re-enactments of old Rules and Orders ; 
those that are new are particularly mentioned below. 

(c). For Form of Summons, see App. L., 25. 

Pages 2, 30. By Ord. LV. ii. r. 3, it is now expressly provided that 
an assignee of a person entitled to apply inay himself take 
out the summons. 

Page 7. Under Ord. LV. ii. r. 4, an order may be made on 

summons for the administration of the real estate, whether 
there is or is not a trust for or power of sale. 

Page 8. There is now no power for the plaintiff to choose the 

Judge ; see Ord. V. r. 9. 
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Page 11. Chapters II. and III. must now be read subject to the 

provision in Ord. LV. ii. r. 10, that it shall not be obligatory 
on the Court or a Judge to make an order for the adminis- 
tration of the estate, if the questions between the parties 
can be properly determined without ; and in Lane v. Lane 
(W. N. 1883, 171) a reference to chambers was ordered to 
inquire whether general administration was necessary. 

Page 21. As to delivering statement of claim, see now Ord. XIX. 

r. 2, and Ord. XX. r. 1 (c), and the Forms in App. C. II., 
Nos. 1, 2 ; D. II. If more prolix forms are used without 
justification, the parties using them will have to pay the 
costs ; see Ord. II, r. 2. 

Pages 31, 37. As to actions by infants, lunatics, and married women, 
see now Ord. XVI. iii. rr. 16 — 21. 

Page 36 (e). This case was affirmed by the House of Lords (W.N. 
1883, 200), but seems likely to lead to a remarkable 
conflict of jurisdiction, for a decree for adminLstration of 
the whole estate in Scotland has since been obtained from 
the Court of Session, including an injunction against 
removing any part of the estate out of the jurisdiction of 
the Scotch Court. 



40. Add to note (z), " see also Ord. XVI. r. 11." 



Page 41. For Ord. XVI. r. 12, read Ord. XVI. r. 11 ; but see now 

Ord. XVI. rr. 33—40. 

Page 45. By Ord. IX. r. 3, husband and wife must both be served 

unless the Court or a Judge shall otherwise order. 

Page 47 (6). For Form of indorsement, see App. G., 28. 
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Page 48. Persons served with notice of the judgment now appear 

as defendants, without any order of course : Ord. XVI. r. 
41. As to service on infants and persons of unsound 
mind, being defendants to an action, see Ord. IX. rr. 4, 5. 

Page 51. For Forms of executors' and trustees' affidavit of the 

testator's estate, see App. L., 11 — 13. 

Page 54. Chapter V. must now be read subject to Ord. LV. r. 12, 

which provides that the issue of a summons under r. 2 of 
the same Order for the determination of any question in 
the administration shall not interfere with or control any 
power or discretion A'ested in any executor, adminis- 
trator, or trustee, except so far as such interference or 
controJ may necessarily be involved in the particular 
relief sought. 

Page 60. As to payment into Court, see App. M. 

Page 91. As to examination of witnesses, see Ord. XXXVII. ii. ; 

subpoena, Ord. XXXVII. iii. ; and examination before a 
chief clerk, Ord. LV. rr. 16, 17. 

Page 95. For the procedure on sales, and Forms, see Ord. LI. i. 

and ii., (which gives a much wider power of sale) ; and 

App. L., 15, 16, 23. 

« 

Page 96 ^^^' directions as to taking accounts, and Form of chief 

clerk's certificate, see Ord. XXXIII. r. 7, and App. L, 10, 
17—20. 

Page 99. Under Ord. LV. r. 71, the Judge may, if the special 

circumstances reqiiire it, discharge or vary the certificate 
at any time. * 

Page 102 (c). For Form of advertisement, see App. L., 3. 
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Page 103 (i). For Form of notice, see App.'L., 8. 

Pago 104. For Form of executor's aflSdavit, see Ibid., 5, 6. 

(t). For Form of notice, see Ihid., 4. 

Page 112. For Form of notice to creditors of claims allowed or 

disallowed, see Ihid., 7, 8. 

Page 118 (2). For Fonn of advei-tisement, see Ihid., 2. 

Page 128. For Form of request to set dowTi an action for further 

consideration, see Ihid. 26. 

Page 129. For Form of notice of so setting down, see Ibid. 27. 

Page 134. For Form of notice that cheques may be received, see 

Ihid.Q. 

Page 138. Add to note (p) a reference to Ord. XXXIV. ; but it is 

suggested that such a question should now be decided by 
summons under LV. ii. rr. 3, 5. 

As to costs of executors and trustees who unreasonably 
institute or carry on or resist any proceedings, see now Ord. 
LXV. r. 1. 

This must be read subject to sec. 125 of the Bank- 
ruptcj' Act, 1883, which provides that any creditor whose 
debt would have been sufficient to support a bankruptcy 
petition may on the decease of the debtor apply to the 
Bankruptcy Court by petition for an order for the adminis- 
tration in bankruptcy of the debtor's estate; but such 
order is not to be granted without the concurrence of the 
personal representatives, until the expiration of two months 
fromi the grant of probate or letters of administration, 
unless the debtor shall have committed an act of bank- 
ruptcy within three months of his decease. ' The petition 



141-144. 



168-173. 
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is not to be presented after proceedings for administration 
have been commenced in any other Court, but that Court 
may transfer such proceedings to the Bankruptcy Court, 
on proof that the estate is insolvent. After the order is 
made, the estate vests in the official receiver, who will 
realise and distribute it, as in bankruptcy, but proper 
funeral and testamentary expenses are to be paid first, and 
everything done " in good faith " by the personal repre- 
sentative, before the order, is of course not to be upset ; 
but as betwgen him and the official receiver, notice of the 
presentation of the petition is equivalent to notice of an 
act of bankruptcy, and no payment or transfer of property 
by the personal representative after such notice will be a 
good discharge to him. See also Rules 200 — 202. 

Page 169. Section 168 of the Act of 1883 defines " secured 

creditor " in practically the same terms. 

Sections 45 and 46 of the new Act correspond to sec. 87 
of the old Act. 

Page 171 (ff). The right of a secured creditor to realise his, security is 
still preserved ; sec. 9 (2). 

The rules as to proof by secured creditors are now 
contained in Schedule II. of the Act, rr. 9^17, and the 
provisions for taking accounts of mortgaged property and 
the sale thereof, in the Rules of 1883, rr. 65—69. The 
practice will be much the same as it has hitherto been, 
but under r. 12 (c) of the Rules in Schedule II. the 
creditor can call upon the trustee to elect within six 
months whether the property shall or shall not be realised, 
and if he does not exercise the option, the equity of 
redemption vests in the creditor, and the valuation-will be 
unimpeachable. Rules 13 and 14 provide for rectification 
of the valuation, and consequent adjustment of accounts 
between the creditor and the trustee; 
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Page 172. The debts and liabilities proveable are, under sec. 37 of 

the new Act, the same as before, except that unliquidated 
demands arising by reason of a breach of trust are now 
proveable, and the Court has power to order any debt or 
liability which is incapable of being fairly estimated to be 
deemed a debt not proveable. 

Section 40 of the new Act coiTesponds to sec. 32 of the 
old Act, but it may be mentioned that though by 46 & 47 
Vict. c. 28 the rule laid down in the cases referred to in 
note (c) is substituted for that which eventually prevailed, 
so far as relates to wages, yet, as the Act does not refer to 
the administration of estates of deceased persons, the 
practice in administration will remain unaltered. 

SeBtion 42 of the new Act re-enacts the provisions with 
regard to distress for rent contained in sec. 34 of the old 
Act, but provides also that where an order is made for the 
administration in bankruptcy of the estate of a person 
dying insolvent, the landlord's rights are limited as in the 
case of bankruptcy. 

I'age 173. It would seem that voluntary bonds are still payable 

pari passu with other debts ; sec. 40 (4). 

For r. 77, is now substituted r. 20 of Schedule II. 

As to valuation of annuities and future and contingent 
liabilities, see now sec. 37. 

(gr). See now sec. 38 of new Act. 

Page 181. The limit of value up to which applications may 

be made in chambers by summons instead of petition 
has been much extended by Ord. LV. i. ; and by sub-sec. 
16 of r, 2 of this Order, applications for orders on the 
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further consideration of any cause or matter, where 
the order to be made is for the distribution of an 
insolvent estate or for the distribution of the estate of an 
intestate, or of a fund among creditors or debenture 
holders, are to be made by summons in chambers. 

Page 189. The motion on an appeal under 38 & 39 Vict. c. 50, s. 6, 

must now be made upon two clear days' notice to the 
other side ; Ord. LIII. rr. 2, S, 5 ; lie a County Court 
appeal, Q. B. D. Nov. 9, 1883. 

Page 193. See now App. L., 25. 

Page 195. ^or Form of indorsement, see App. G., 28. 

For usual administration order, see- App. L., 28. 

For Form of advertisement, see Ibid. 3. 
Page 200. For Form of notice, see Ibid. 8. 

Page 201. For Form of notice to produce documents, see Ibid. 4. 

For Form of advertisement, see Ibid. 2. 

INDEX :— 
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Old Reference to Roles 
OR Orders. 


Page. 


Reference to Rules of Oourt, 
1883. 


Cons. Ord. VII. r. 1 . 


13, 194 


0. XVI. r. 45. 


r. 5 


45 


See now 0. XVI. r. 44. 


rr. 6, 7 . 


49 


See 0. XVI. r. 41, and 0. LV. r. 27. 


XXI. r. 10 . . 


128, 129 


0. XXXVI. r. 21. 


XXIII. r. 9 . 


181 


f Not provided for ; see Chancery 
l Funds Rules, 1874, r. 14. 


r. 14 . . 


51 


0. XXXIII. r. 6. 


r. 18 . 


49 - 


0. XVI. r. 40. 


.. 19 . . 


46 


0. XVI. r. 42. 


r. 20 . 


47, 195 


0. XVI. r. 43. 


ZXXV. r. 7 


3 


0. LIV. r. 4. 


rr. 8, 9 


3 


0. LV. rr. 22, 23. 


r. 13 . . 


96 


0. LI. r. 3. 


r. 15 . 


86 


0. LV, r. 28. 
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Eeperenoe to Kules op Coxtrt, 




OE Okdeks. 


1883. 


Page 
227 


Cons.Ord.XXXV.r. 16 . 


87, 93 


0. LV. r. 33. 




r. 18 . 


45 


0. LT. r. 35. 




i. 19 . 


52, 53 


See now 0. XXXIII, r. 2. 




r. 20 . 


94 


0. LV. r. 40. 




1. 22 


86, 123 


JO. LV. r. 32, and see 0. XXXIIL 
l r. 9. 




r. 23 . 


124 


0. XXXIII. r. 9. 




r. 26 . 


90 


0. LV. r. 37. 




IT. 27, 28 


90 


0. XXXVIII. rr. 20, 21. 




r. 29 . 


91 


0. XXXVII. r. 28. 




r. 30 . 


92 


See 0. XXXVIIl. ii. 




rr. 33, 34 


90 


0. XXXIII. rr. 4, 5. 




IT. 35, 36 


103 


0. LV. rr. 45, 46. 




r. 37 . 


118 


0. LV. r. 47. 




r. 38 . 


118 


Not provided for. 




r. 39 . 


103, 118 


0. LV. r. 48. 




r. 40 . 


105, 118 


0. LV. r. 64. 




r. 41 . 


118 


■ Not provided for, but see 0. LV. 
t r. 57. 
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rr. 43, 44 


119 


0. LV. rr. 57, 59. 




r. 45 . 


100 


0. LV. i: 18. 




rr. 46, 48 


97 


0. LV. rr. 68, 67. 




r. 49 . 


88, 100 


See 0. LV. r. 69. 




r. 50 . 


88, 100 


Abrogated ; see 0. LV. r. 69. 




r. 51 . 


98, 100 


Abrogated ; see 0. LV. r. 65. 




rr. 52, 63 


98, 100 


0. LV. r. 70. 




r. 54 . 


100 


See now 0. L. ii. and App. L. 
. Nos. 14, 22. 










r. 55 . 


98 


0. LV. r. 70. 




. r. 56 . 


100 


See now 0. LV. r. 65. 




XXXTII. 1. 10 . 


49 


0. LXIV. r. 1. 




XL. rr. 24, 25 . 


111 


.0. LV. rr. 51,58, and 0. LXV. 
I r. 27, § 26. 










XLII. rr. 9—11 . 


110, 119 


0. LV. rr. 62—64. 




Sched. K., No. II. 


193 


App. L., No. 25. 




Sched. L. 


201 


App. L., No. 2. 




Ord. May 27, 1865, rr. 1, ' 
2, 3, 5, 6, 7, 8 . J 








Ch. IX. 


0. LV. rr. 47, 49, 50, 52, 53, 55, 56. 




1.9 


113 


Not provided for, but see 0. LV. 
\ r. 57. 




rr. 10, 12, 13 


Ch. IX. 


•0. LV. rr. 57, 60, 61. 




Regulations, Angast 8, 1857, 








1.5 


86 


See LV. r. 28. 




r. 6 . 


86 


O. LV. r. 30. 




1.7 


45 


Obsolete. 




r. 13 . 


96 


0. LI. r. 4. 
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Kules of the Supreme Court, 








1875, Ord. I. r. 1 . 


8 


0. I. r. 1. 




Oi-d. II. 1.1 


8 


0. II. r. 1. 




III. r. 2 . 


8 


0. III. r. 2, and 0. XX. r. 4. 


\ . 


r. 4 


9 


0. III. r. 4, and App. A. III. vii. 




r. 8 . 


8, 22 


0. III. i. 8. 




V. r. 4 


8 


0. V. r. 4. 




r. 4a . . . 


8 


0. V. 1. 9. 




IX. rr. 4, 5 . 


45 


0. IX. rr. 4, 5. 




XI. r. 1 .• . . 


36 


0. XI. 1. 1 (but jurisdiction limited). 




1. la 


36 


0. XI. r. 2, and see r. 4. 




XII. r. 4 . 


190 


0. XII. r. 6. 




XIII. r. 9 


22 


See 0. XIII. r. 12. 
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XV. rr. 1, 2 . . 


8, 22, 23, 191 


0. XV. rr. 1, 2. 




XVI. r. 7 


43 


0. XVI. r. 8. 




r. 9 . 


44 


0. XVI. r. 9. 




r. 9a . 


44 


0. XVI. 32. 


^ 


ji. 11 . 


41 


See 0. XVI. rr. 33—40. 




r. 12a . 


45 


0. XVI. I. 44. 




1. 126 


93 


0. XVI. r. 47. 




r. 17 . 


116 


See 0. XVI. rr. 48—65. 




XVII. r. 2 . 


29 


0. XVIII. r. 2. 




XXIX. rr. 10, 11 


19, 20 


0. XXVIL rr. 11, 12. 




XXXIII. 


23,52 


0. XXXIII. r. 2. 




XXXV. rr.l,4,ll,12,.13 
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O.XXXV.rr.l,2;6;13;14;16,17 




XL. r. 1 . 


21 


0. XL. r. 1. 




r. 11 . 


18, 66, 68 


0. XXXII. ,. 6. 




L. r. 4 . 


46 


0. XVII. r. 4. 




LI. rr. 1. 2a, 3, 4. 


77, 84, 77, 79 


0. XLIX. rr. 1, 5, 7, 8. 




LII. r. 6a . 


124 


0. L. r. 10. 




LIII. r. 4 . 


19, 20 


0. LII. r. 5. 




LVIII. r. 15 . 


88 


0. LVIII. r. 15. 




;r. 19 _ . . 


188 


0. LIX. r. 4. 




App. A. II. s. 1 . '. 


9 


App. A. IIL ss. 1, 2. 




Add. Rules, 12 August," 
1875, Ord. VI. 1 . / 


135 


0. LXV. 1. 8, and App. K. 










Add. Rules, 1875 (Costs),', 
r. 21 . . ■' 


95 


0. LXV. r. 27, § 23. 
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15 & 16 Vict. c. 80, a. 26 . . 


126 


0. LV. r. 2. 




s. 30 . . 


91 


0. LV. r. 16. 




8.33 


88 


See now 0. LV. it. 67—69. 




a. 34 . . 


98 


See now 0. LV. r. 70. 




c. 86,s. 42,r.l . 


24 


0. XVI. r. 33. 




rr.2,3 


29 


0. XVI. rr. 34, 35. 




r. 6 . 


26 


0. XVI. r. 38. 




r. 8 . 


40, 44, 47-49 


0. XVI. r. 40. 
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Old Refekeuce to Rules 
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-OK Orders. 


1883. 


15 & 16 Vict. c. 86, s. 42, r. 9 


40, 43 


0. XVI. r. 8. 


■ s. 44 


34 


0. XV. r. 46. 


s. 45 


1, 193 


0. LV. rr. 3— 5, but see r. 10. 


3. 46 . . 


3 


0. LV. r. 20. , 


s. 47 


7, 193 


I Extended by 0. LV. rr. 3—5, but 
( see r. 10. 






s. 52 . . 


46 


0. XVII. 


s. 54 . . 


75 


0. XXXIIL r. 3. 


a. 55 


95 


0. LI. r. 1. 


s. 57 . 


182 


0. L. r. 9. 
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CHAPTER I. 



INSTITUTION OF PBOCEEDINGS FOR ADMINISTRATION. 

A. By Originating Suminons. 

a. As to Personal Estate. 

By the 45tli section of the Chancery Procedure Act, a. Administra. 
1852 (a), it is enacted. that it shall be lawful for any *'""'""""'!"'• 

, , , a. Personal 

person claiming to be a creditor (b), or a specific, pecu- estate. 
niary, or residuary legatee, or the next of kin, or some 
or one of the next of kin, of a deceased person, to 
apply for and obtain, as of course, without bill or claim 
filed {i.e., when translated into the nomenclature of the 
present practice, without suing out a writ of summons), 
or any other preliminary proceeding, a summons (c) from 
the Master of the Rolls {d), or any of the Vice-Chan- 
cellors (e), requiring the executor or administrator, as the 

{a) 15 & 16 Vict. c. 86. (d) The Master of the Bolls, 

(6) Under the old practice, the having been transferred to the Court 

Court required all parties interested of Appeal (44 & 45 Vict. c. 68, s. 2), 

to be present ; but, where the parties and having thus lost his original 

were too numerous, it allowed one jurisdiction, can no longer issue this 

member of the class to sue on behalf summons. 

of the rest. That was the theory of (e) Whose jurisdiction is now by 

creditors' suits (per Jessel, M. E., the Judicature Act, 1873, ss. 16(1), 

WorraUrv. Fryer, 2 C. D. p. 110). 34 (3), transferred to and vested in 

(c) For Form of Summons, see the Chancery Division of the High 

Appendix, post, p. 193. Court of Justice. 
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case may be, of sucli deceased person to attend before him 
at chambers for the purpose of showing cause why an order 
for the administration of the personal estate of the 
deceased should not be granted; and, upon proof by 
affidavit of the due service of such summons, or on 
the appearance in person or by his solicitor or counsel 
of such executor or administrator, and upon proof by 
affidavit of such other matters, if any, as such judge 
shall require, it shall be lawful for such judge, if in his 
discretion he shall think fit so to do, to make the usual 
order for the administration of the estate of the deceased, 
with such variations, if any, as the circumstances of the 
case may require ; and the order so made shall have the force 
and effect of a decree to the like effect made on the hearing 
of a cause or claim between the said parties, provided 
that such judge shall have full discretionary power to 
grant or refuse such order, or to give any special directions 
touching the carriage or execution of such order, and, in 
the case of applications for any such order by two or more 
different persons or classes of persons, to grant the same 
to such one or more of the claimants or of the classes 
of claimants as he may think fit ; and, if the judge 
shall think proper, the carriage of the order may subse- 
quently be given to such party interested, and upon such 
terms as the judge may direct; sqq post, Ch. X. 
Assignees may The words of the section which define the persons who 

obtain the ... . 

summons. may mitiate proceedings under it have received a liberal 
interpretation. They mean all those persons (including 
assignees) who represent the several interests there 
stated (/). Although not strictly within the words of 
sections 45, 47, it is the established practice to make 
administration orders on the application of persons claimino' 
under persons therein mentioned, and against the repre- 

(/) PerMalins, V.-C, Turner v. Eennoldson, 16 Eq. 40. 
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sentatives of deceased executors {g). The doubt on this Representa- 
pomt, which was raised, but not solved, in Whitlington v. accounting 
Awards (h), is now therefore disposed of ZyTel'''™ 

The summons must be served seven clear days before fen^^ts. 
the return thereof upon the executor or administrator Upon whom it 
of the deceased, who is the only person to be served there- ^rved.^ 
with (i). A duplicate or copy of the summons shall, pre- 
viously to the service thereof, be filed in the Record and Copy to be 
Writ Clerk's office ; and no service thereof upon any executor 
or administrator shall be of any validity, unless the copy 
so served shall be stamped with a stamp of such office 
indicating the filing thereof {j). Where, from any cause, 
the summons may not have been served seven clear days Extension of 
before the return thereof, an indorsement may be made *™!„™1„„ 
upon it and upon a copy thereof stamped for service, 
appointing a new time for the party not before 'served 
to attend at the chambers of the Judge ; such indorse- 
ments shall be sealed at the Judge's chambers, and the 
service of the copy so indorsed and sealed shall have the 
same force and effect as the service of any original 
summons ; and where a party has been served before such 
indorsement, the hearing thereof may, upon the return of 
the summons, be adjourned to the new time so ap- 
pointed (k). The party served shall, before he is heard in Appearance to 
chambers, enter an appearance in the Record and Writ 
Clerk's office, and give notice thereof (I). If when 
summoned to attend the Judge in chambers he fail so Court may 
to attend, whether upon the return of the summons or at ex parte in 
any time appointed for the consideration or further con- f^ ^"'* ° 



appearance. 



(ci) Daniel], 1071, n. (p). tiated by summons iinder theChan- 

(A) 3 De G. A; J. 245, 247. eery Procedure Act iPoliniv. Gray, 

(i) Cons. Ord. XXXV. r. 7 ; 22 W. B. 255. 

Berkeley v. Mason, 19 Eq. 467. . (j) Chancery Procedure Act, 

There is no objection to proceedings 1852, s. 46. 

against the Crown, where the Trea- (k) Cons. Ord. XXXV. r. 8. 

sm-y solicitor has taken out adminis- (I) Ibid. r. 9. 

trillion to the deceased, being ini- 

B 2 
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Summons by 
executor 
against 
co-execator. 



sideration of the matter, the Judge may proceed ex parte, 
if, considering the nature of the case, he think it expedient 
so to do (m)'. 

Although the 45th section, which requires the executors 
and administrators to be made defendants, gives legal 
personal representatives acting together no power of 
initiative, yet one of them, if also a beneficiary, may take 
out the summons against the other, as was done in 
Vanrenen v. Piffard (n), where the plaintiff who had 
not proved the will, sued as residuary legatee, and sub- 
mitted to account as executor ; see Daniell, 1076, note (s). 
Under Sir G. Turner's Act (o), as amended by 23 & 24 Vict. 
c. 38, s. 14, the Court may, at the instance of a personal 
representative, direct an account to be taken of the 
debts and liabilities affecting the personal estate of the 
deceased, if no other proceeding for administration be 
pending (p). As, however, an executor or administrator 
cannot be sued by a creditor, or even by the next of 
kin (q), after having issued advertisements under 22 & 23 
Vict. c. 35, ss. 27 — 32, and distributed the assets amongst 
the persons claiming in answer to such advertisements, 
or of whose claims he may have had notice aliunde (r), 
these provisions are not now acted on. 
Discretion of The Judge's complete discretion to refuse to exercise 
order for 'ad"^ the jurisdiction conferred by the section has been fully 
recognised — e.g., by Knight-Bruce, L. J. (s), Komilly, 
M. E. (0, and Kindersley V.-C. (u). 

The Court only makes the common order on summons, 
and will not make it if there are complicated questions in 



ministration 
nponsummons, 



The juris- 
diction only 
exercised in 
simple cases. 



(m) Cons. Ord. XXXY., r. 10. 

(») 13 "W. E. 425. 

(o) 13 & 14 Vict. c. 35, s. 19. 

Ip) See Dan. 1076—1082, and 
Seton, 846, 847. 

(j) Clegg v. Bowland, 3 Eq. 
368 ; Newton v. Slierry, 1 C. P. D. 
246. 



(r) Woodv. Wood, 21 "W. E. 135 ; 
Se Land Credit Co. of Ireland, W. 
N. 1872, 210. 

(s) Sewcll V. Ashley, 3 De G. M. 
&6. p. 936. 

if) Rump V. Greenhill, 20 Beav. 
p. 520. 

(u) Re Xewbery, 10 W. E. p. 379. 
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the case (v), or if a release be pleaded, there being no 

jurisdiction to set a release aside on summons (x), or if it 

is sought to make a defendant liable on a balance of 

account, or where there is a point of construction on the 

will to be decided (y), or where any person is primd facie a 

necessary party in addition to the executor (z). The only Only the usual 

order that can be made on summons under this section ^ade • 

is the usual one — that the executor or administrator 

shall account for the personal estate which has been 

received by him — and'it confers no jurisdiction to make 

on summons in chambers an order that he shall account 

for what, without his wilful neglect or default, he might ^•^•' "", 

° ' o account for 

have received, or to make him accountable for any mis- wilful default, 
conduct. The words "with such variations, if any, as 
the circumstances of the case may require " are only in- 
tended to enable the Judge to adapt the precise terms of 
the usual order to the circumstances of the case, and not to 
enable him to pronounce any other than the usual adminis- 
tration judgment. If such a special judgment is desired, 
the party seeking it must proceed by writ (a). So, under 
an order made on summons, an executor or trustee cannot 
be charged with breach of trust, though the chief clerk's 
certificate has provided the materials for such a charge 
on further consideration (&), nor can he be surcharged on 
the ground of constructive receipt (c), nor charged upon 
an admission of assets (d). However, where a decree has Questions 
been made, the Judge may, if he thinks fit, decide questions ^"ual^der"* 

may be deter- 
mined ; 

(ii) Rv/mp V. OreenJiill, 20 Beav. Blakeley v. Blakeley, 1 Jur. N. S. 

519. 368 ; re Fryer, 3 K. & J. 317. 

{x) Aeaster v. Anderson, 19 Beav. (b) Delevante v. Ckilde, 6 Jur. N. 

161. S. 118 ; and see post, p. 52. 

(y) Smith v. Spilshxii-y, 1 Dr. & (c) Peterson v. Peterson, 16 L. T. 

Sm. 153. 377. 

(z) Me Sampson, 14 W. R. 472. (d) Re Wiltshire's Ustate, 8 W. E. 

(a) See per Kindersley, V.-C, 133. 
Partington v. Reynolds, 4 Dr. p. 259 ; 
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but an ad- 
ministration 
action will 
generally be 
directed. 



properly arising out of such decree (e) ; but even then, if 
the Judge sees that there are questions depending on 
controverted facts, or questions partly of fact and partly 
of law, he ought to say, in the exercise of his discretion, 
that the matter should be made the subject of an 
action (/). 
Administration An order may be made on summons for the administra- 
appo^ted^by *^°'^ °^ *^® property appointed by the will of a mamed 
will of /erne woman under a power contained in a deed (a) or will (h). 

covert. ..... , . 

Service of -A^D administration summons, relating to stocks and 

summons out ghares in England, was allowed to be served out of the 

of jurisdiction. ° ' 

Appointment jurisdiction, as being a "suit" within 4 & 5 Will. 4>, 
c. 82 (i), and a guardian ad litem may be appointed for a 
lunatic defendant to such a summons (k). 

Where an administration summons has been refused on 
the merits, the plaintiff cannot, it has been held, institute 
an action for the same object in another branch of the 
Court ; if dissatisfied he must, it is said, appeal from the 
order (I). It is respectfully submitted that this decision is 
not altogether sound. It is absolutely in the discretion 
of a judge to grant or refuse the common order on 
summons (m) ; but it is at least doubtful whether he is not 
bound to grant it in an action properly constituted, at the 
suit of a competent plaintiff (ti). Moreover, the grant or 
refusal of the order on summons being discretionary, it is 
questionable whether an appeal against such a refusal 
would in any case lie. 



of guardian 
ad litem to 
lunatic 
defendant. 



(e) H^est V. Zaing, 3 Dr. 331 ; 
Wadham v. Rigg, 2 Dr. & Sm. 78. 

(/ ) West v. Laing, vM supra. 

{g) Sewell v. Ashley, 3 De G. M. 
& G. 933. 

■ (A) Berkeley v. Mason, 19 Eq. 
467 ; compare re Newbery, 10 W. E. 
378. 

(i) Since repealed : see now 0. 



XI. ; Oohen v. Alcan, 1 De G. J. & 
S. 398. 

(k) OsbaldistoTiY.Crmcther, ISm. 
& G. App. 12. 

(,1) Thompson v. Thompson, 11 
W. R. 797. 

(m) Ante, p. 4. 

(n) Post, Ch. iii. 
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b. As to Real Estate. 

By tlie 47th section of the Chancei-y Procedure Act, i>. Real estate. 
1852, it was enacted that it should be lawful for any 
person claiming to be a creditor of any deceased person, or 
interested under his will, to apply for and obtain in a 
summary way, in the manner thereinbefore provided with 
respect to the personal estate of a deceased person, an 
order for the administration of the real estate of a deceased 
pei-son, where the whole of such real estate was by devise 
vested in trustees, who were by the will empowered to sell 
such real estate, and authorised to give receipts for the 
rents and profits thereof, and for the produce of the sale of 
such real estate ; and that all the provisions thereinbefore 
contained with respect to the application for such order in 
relation to the personal estate of a deceased person, and 
consequent thereon, should extend and be applicable to 
an application for such order as last thereinbefore men- 
tioned with respect to real estate. The refereuces are to 
the 45th section, q. v. ante, p. 1. 

The Court has jurisdiction under the 47th section to Jurisdiction 

make an order on summons for the administration and sale cutors have 

of a testator's real estate, where the will only gives the ™^J P""^""* 

executors a power to sell such estate and to give receipts, 

without vesting it in them by devise (o), or where it con- or sale is con- 

T • • ^ c n 1 ditionally 

tains a clause conditionally postponing the sale for a fixed directed to be 

period {p), or where the devise is made subject to the pay- ^"^ ^°"* " 

ment of debts, funeral and testamentary expenses {q). 

The section, it will be observed, makes no provision for No jurisdiction 

administering the real estate of an intestate. intestacy. 

(o) Colman v. Turner, 10 Eq. (?) Ogden v. Lowry, 4 "W. K. 

230. 156 ; PigoU v. Young, 7 W. E. 

(p) Dc la Salle v. Moorat, 11 235. 
Eq. 8. 



8 INSTITUTION OF PROCEEDINGS 

B. By Writ. 
B. Adminis'.ra- j^ appears from what has gone before that procedure by 

tion action. . ... . 

originating summons is of limited operation. In all cases 
in which that procedure cannot properly be resorted to, 
proceedings for the administration of the estates of 
deceased persons must be initiated by writ, which is the 
first step in a formal action (r). Such a writ must be 

Title of writ, intituled " In the matter of the estate of A. B., 
deceased " (s), as well as between the parties. It should 
be issued for the Chancery Division of the High Court (f), 
and marked with the name of some one of the Judges of 

Indorsements that Division {u). It must be indorsed with a statement 

on wnt ; ^^ ^.j^^ nature of the claim made, or of the relief or remedy 
required in the action (x) ; but such indorsement need not 
set forth the precise ground of complaint, or the precise 
remedy or relief to which the plaintiff considers himself 

claiming entitled {y). The writ may, if desired, be further indorsed 

be taken - with a claim that the executors' or trustees* accounts be 
taken {z) : such an indorsement, though optional, is gene- 
rally advisable, as giving the plaintiff the benefit of the 
summaij procedure under O. XV., presently noticed (a). 

for a receiver ; It has also been held that the claim for the appointment 
of a receiver should be indorsed, when that is a substan- 

showing tial object of the action (6). And it should be borne in 

representative . . t i i 

capacity of mmd, as specially applicable to administration actions, that 
parties. -^ ^^^ plaintiff sues or the defendant or any of the defen- 

dants is sued in a representative capacity, the indorsement 
must show in what capacity the plaintiff or defendant sues 



(r) 0. I. r. 1. An action com- (u) 0. V., rr. 4 ia. 

menced by writ may, in a fitting (a;) O. II., r. 1. 

case, be adjourned to, and carried {y) 0. III., ,. 2. 

out in, chambers (Pigott v. Young, (s) 0. III., r. 8. 

7W. R. 235). (a) i'ost, p. 22.' 

(s) Eyre v. Cox, 24 W. R. 317. (i) CoUbmime v. CoJebmme 1 C 

(«) Jud. Act, 1873, s. 34 (3). D. 690. 
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or is sued (c). Where the action is brought by a creditor, Special 
who seeks administration of both real and personal estates, necetmry in 

Hall, V.-C, held that it was not necessary for him to indorse '=™<litors' 
' ' '' actions tor 

his writ as suing on behalf of himself and all other the administration 

creditors {d) ; but Jessel, M.R. (e), and Bacon, V.-C. (/), personal estate; 

have declined to follow this decision, and it must now be 

taken as settled practice that, in such an action, the 

plaintiff's claim should be expressed to be on behalf of 

all the creditors, though, if the statement of claim states 

that he so sues, the writ, if it has omitted to state it, 

need not be amended {g) ; indeed, as a general rule, where 

a statement of claim has been delivered, it is unnecessary 

to amend the indorsement on the writ to correspond (A). 

The Court never administers the real {i) assets of a 
testator on behalf of any one creditor {k). 

Where, however, the action is for administration of the optional in 
personal estate only, a creditor may sue on his own behalf estate only. 
alone, by analogy to the practice under an originating 
summons (I). 

Although, however, the action be expressed to be insti- 
tuted on behalf also of the other creditors, the plaintiff is 
dominus litis until judgment, and may dismiss the 

(c) 0. III., r. 4; and App. A., equitable mortgagee, sued for fore- 
jj_ a. 1. closure, and failed to establish Ms 

(d) Cooper v. Blissett, 1 C. D. mortgage, it was held that he could 
g92 not, on such a, record, ask, as a 

(e) Worrdker v. Fryer, 2 C. D. specialty creditor, for administra- 
J09. tion of the real estate generally 

(/) Pry^ ''■■ Jioyle, 5 C. D. 540. {Chapman v. Chapman, 13 Beav. 

(?) Eyre v. Cox, 24 "W. E. 317. 308). 

{h) Large -7. Large, '^.'S.,l%n, (k) Reeve v. Goodwin, 10 Jur. 

198; approved by Coleridge, L. C.J. , Vi50; Bedford y. Leigh, 2Dick.707; 

in Johnson v. Falmer, 4 C. P. D. Thorne v. Kerr, 2 K. & J. p. 62. 
p_ 262. (^) ^ciyio^ V. Blount, 27 W. E. 

(i) One who has or claims a spe- 865 ; and see, per Jessel, M. E., 

cific charge upon the real estate Bray v. Tofield, ISC. X).^. 55i, "it 

may maintain his action to have his is no longer the practice, so far as 

ch.irge satisfied thereout, but this ^er»07sa? estate is concerned, to bring 

is not administration. And, where an action by one creditor on behalf 

a bond-creditor, claiming also as of others." 
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action (m) ; after judgment, the other creditors can of course 
insist upon the action being prosecuted {n), and it will not 
be dismissed, even with the consent of all creditors who 
have come in, and though the time named has elapsed, for 
other creditors may still come in (o). 

(wi) Bandford v. Storie, 2 S. & S. (o) LashJei/y. Eogg, 11 Ves. 602 ; 

p. 198 ; senible, even after judg- but it was there intimated that the 

ment in another action, Armstrong fund in Court might he distributed 

V. Storer, 9 Beav. 277. , by consent, upon further consideia- 

(») Mand/ord v. Storie ; see post, tion. 
p. 125. 



CHAPTER II. 

HOW JUDGMENT FOR ADMINISTRATION MAY BE OBTAINED. 

Judgment (a) for administration tnay be obtained in at Judgment for 

T, j'jv J. j*j.j.T" J. administration, 

least seven dinerent ways, according to the circumstances 
of eacb case. It may be mentioned here that where the 
residuary estate of one testator has devolved upon another, 
and the relations between the two estates are complicated, 
both estates may be administered in one action (6). 



I. Where the Proceedings have been Origmated by ^- ^? p™- 

Sv/mmonS. Bummons. 

The practice in this case has been stated, ante, p. 3. ■ 



II. Where the Proceedings have been Originated by H- in adminis- 

. tration actions; 

Wr%t. 
(1.) At the trial, in cases in which both plaintiff and (i.) At tlia 
defendant have pleaded, and issue has been joined. This 
will be the case with many, if not most, of the actions in 
which wilful default is charged, or in which the plaintiff' 
asks for something more than the common order (c). But 
it not uncommonly happens that the plaintiff's demand for 
administration is actually or practically unopposed {d). 

(a) The Court may of course order (c) As to which, see aide, p. 5. 
administration before the expiration (d) There is no objection, ou the 
of one year from the testator's death ground of improper collusion, to a 
(Prosser v. Mossop, 29 W. R. 439). trastee procuring a plaintiff to ob- 

(b) Young v. Hodges, 10 Ha. 158. tain the common order against liim 
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As a short 
cause, 



after notice. 



Evidence. 

Plaintiff's 
right to sue 
must he 
proved or 
a,^itted. 



In such a case he will probably desire to avail himself of 
the opportunity so given of having the trial of the action 
advanced. When a cause involves no question of difficulty, 
and is not likely to take up much time in argument — ^not 
more than ten minutes as a rule (e) — or is such that the 
subject-matter of it would authorize the Court to make a 
decree as of course, it may be heard as a short cause 
amongst the short causes, for the hearing of which one day 
in each week is appointed. To obtain this privilege, there 
must be a certificate — which, however, in one case (/) 
was dispensed with — ^from the counsel of the plaintiff that 
the cause is fit to be heard as a short cause, but the con- 
sent of the solicitors for any of the defendants will not be 
required. Upon the production of such certificate to the 
Registrar's clerk at the order of course seat, he will 
mark the cause as "short" in the cause-book. Notice 
that the cause has been so marked must be given to the 
other solicitors in the cause by the solicitor of the plaintiff. 
The plaintiff, thus advancing a cause, proceeds at his peril ; 
and if, on the cause coming on, it appears that it is not one 
which is entitled to be so advanced, the costs occasioned 
by the advancement will have to be paid by the 
plaintiff (gr). 

As to evidence, it must be proved, if not admitted, as a 
foundation for a common judgment (h), that the plaintiff 
is a person entitled to sue (i), and the defendant or the 
principal defendant a person liable to be sued {k), for 
administration. A beneficiary suing must show that he 



to account {SuiribU v. Shore, 3 Ha. 
119). See, however, the practice 
with reference to concurrent actions, 
post, Ch. vii. 

(c) Aium., 17 Jur. 435. 

(/) Eargraves v. White, 17 Jur. 
436. 



(?) Daniell (685), 836. 

(h) For the distinction between 
this and » special judgment, see 
ante, p. 5. 

(i) Post, Ch. iii. 

(k) Post, Ch. iii. 
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fills the character he alleges {I). A creditor plaiatiff's debt Creditor 
must be proved or admitted. Whether an admission by ^ *'° ^ ' 
the legal personal representative that he believes the debt 
to be due is sufficient has been doubted (m), but in 
Hughes v. Eades {n), the decree was made against 
the real estate upon the admission of the executors and 
trustees, and some of the beneficiaries, -others not being 
sui juris. It was said in Keaton v. Lynch (o), that Holder of a 
the plaintifif did not sufficiently prove his debt by ex- exchange. 
hibiting to an affidavit a bill of exchange drawn by him 
upon, and accepted by, the testator — apparently on the 
ground that he had not proved any consideration for the 
bill — ^but this decision is open to grave, doubt, for a con- 
sideration is presumed to have been given for every bill or 
note till the contrary is shown {p), and to found a judg- 
ment for administration, primd facie evidence of the suing 
creditor's debt is in the first place sufficient (q) ; nor, since 
the 3 & 4 Will. 4, c. 104, is it necessary to establish the 
will against the heir, or to make the heir a party as 
well as the devisee (r). 

The title of legal personal repi-esentatives is properly Title of legal 
proved by the production of the probate or letters of ad- gentatWe™''™' 
ministration (s), or of examined or office copies thereof 
respectively (t) ; but the Probate Act-book, and even an 
unstamped copy thereof, has been admitted as evidence of 
the appointment of executors, without the non-production 

(t) See Miller v. Priddmt, 1 Mac. (r) GoodcMld v. Terrett, 5 Beav. 

& G. 687. 398 ; Bridges v. Einxmcm, 16 Sim. 

(to) Sill V. Binney, 6 Ves. 738. 71 ; see also Cons. Orel. VII., r. 1, 

\n) 1 Ha. 486. Appendix, post, p. 194. 

(o) 1 Y. & C. C. 437. («) Griffiths v. Hamilton, 12 Ves. 

{p) Byles on Bills, 12tlied. 119; 298; Hunt v. Stevens, 3 Taunt. 

WoodgaU v. Field, 2 Ha. p. 217. 113. 

(?) PerWigrara, V.-C, .ffMAfftesv. (t) R- v. Haines, Skinn. p. 584, 

Ead^, 1 Ha. 486. He must prove per Lord Holt : Hoe v. Nelthorpe, 3 

his debt subsequently in chambers, Salk. 154 ; S. C. suh nom. Hoe v. 

like any other creditor ; post, p. Nathorp, 1 Ld. Eay. 154. 
105. 
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of the probate being accounted tor (u). The title of 
several claiming as executors is well evidenced by the 
probate, granted to one only, of the will appointing them 
all (x). The title of an administrator de bonis 7wn is 
sufficiently proved by the production of letters de bonis 
nan, without producing the letters granted to the original 
of devisees ; administrator (y). The title of the devisees of the de- 
ceased's real estate must, however, as a rule, be otherwise 
established. Probate is not conclusive proof that instru- 
ments, so far as they affect real estates, are of a testamentary 
character {z), unless the will has been proved in solemn 
form (a). But, even where the will has been proved in 
common form, the probate or an office copy may be made 
evidence in actions concerning real estate by following the 
course pointed out by the 64th section of the same Act (b). 
In all cases of testacy in which the will has not been 
proved, or administration cum. testamento annexo granted, 
in solemn form, or in which the notice prescribed by the 
64th section has not been given, or in which, though such 
notice has been given, a counter-notice that the validity of 
the testamentary disposition is disputed has been received, 
the title of devisees must be proved by formally verifying 
the will in the usual way — viz., by the evidence of all the 
attesting witnesses, or proof of their deaths and hand- 
writings (c) — subject to this, that a will thirty years old (d), 

(m) Cox v. Allingham, Jac. 514 ; 362 ; Scoti v. Briant, 6 N. & M. 

Dorrett v. Meux, 15 0. B. 142. 381 ; see post, p. 26. 

The will itself is no evidence as {y) CcUherwood v. Chabaud, 1 B. 

to personal estate {Finney v. Pin- & C. 150. 

ney, 8 B. & 0. 335) ; except that (2) Eitme v. Mundell, 6 Madd. 

where, as in the Bishop's Courts at 331. 

■Winchester and "Wells, no Act-book (a) Probate Act, 1857, s. 64. 

was kept, production of the will, (6) Appendix, p. 194 ; see Barra- 

with an indorsement thereon by the cTxmgh v. Greenhough, L. R. 2 Q. B. 

Registrar that the probate had 612. 

passed the seal, has been held suffi- (c) Goncannon v. Cruise, 2 Moll, 

cient (Doe d. Bassett v. Mew, 7 Ad. 332. 

& El. 240). (d) The time is to be computed 

(k) Walters v. Pfeil, Mo. & Ma. from the date of the will (not from 
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produced from the proper custody, proves itself (e), attest- 
ing witnesses being presumed, after the lapse of that tirae, 
to be dead (/). For the purposes of the usual preliminary 
judgment in a partition action (and semble, for all pur- 
poses), letters testimonial of the Supreme Court of a colony 
having probate jurisdiction, setting out the will verbatim, 
are sufficieat proof of a will made and proved in the colony 

of real estate in England (a). Where the deceased died of Jieir of »» 

, , • 1 • 1 uitestate. 

intestate, and the real estate descended to his heir, the 

heirship must be established by proving the pedigree of 

the heir. 

Evidence of the kind specified above will usually be Evidence 

required tor 

suflScient to entitle the plaintiff to the coTnmon judg- common 
ment for administration, which is generally regarded as •"" ^"^"^ ' 
of course on the mere proof that the plaintiff is entitled 
to have, and the defendant liable to render, a general 
account ; the only question at the original hearing, said 
Lord Gifford, M.R, is whether the defendant is an 
accounting party (h). The same learned judge laid it 
down strongly, after an elaborate discussion, that the 
Court will not at the hearing go into, or enter as read, 
evidence as to the items of the defendant's accounts, that 
being matter for Chambers {i), and this rule— though 
Wigram, V.-C, as strongly dissented from it, at all events 
in cases where the defendant did not in terms concede 
the plaintiff's right to an account (k) — is still, it is sub- 
mitted, the practice of the Court {I). 

If however, the plaintiff asks for a special judgment — ioi special 

' > r J. ./ o judgment ; 

e.g., one founded on wilful default or breach of trust — ^^_^ ^.^^^^■^ 

default, 
the death of thS testator) to the "W. R. 515. 

time of its production (Man v. (h) Walkerv. Woodward,l'S.\isa. 

Bickctts). V- 110. 

(e) Man r. Ricketts, 1 Beav. 93. (i) Law v. Hunter, 1 Eiiss. p. 

(/) Per Lord Campbell, Doe d. 101 ; Walkers. Woodward. 
Asfibumhamv. Michael, 15 3uT. 679. (k) Tomliny. Tomlin, 1 Ha. p. 

(g) Waite v. BingUy, 21 C. D. 245. 
674 ; and see Danby v. Poole, 10 (0 See Daniell (582) 753. 
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something further in the way of both aUegation aud evi- 
dence is required from him. You cannot charge an executor 
or administrator with wilful default without making out a 
case (m), and charging him in the pleadings (n) ; and an 
application for leave to interrogate an executor, the object 
being to charge him with a breach of trust not raised by 
the pleadings, has been refused with costs (o). So, too, 
the Court refused to order at the original hearing any 
inquiries as to income, the tenant for life not being a 
party (p), and as to an executor's balances, with a view of 
charging him with interest upon them, unless on a special 
at the hearing case made by the plaintiff or admissions by the defend- 
SLTmade^' ant (q); but it must be added that such special inquiries 
in a proper are not necessarily a condition precedent to the establish- 
fi^rUier con- ™ent of such a charge at a later stage of the action, for 
sideration ; executors may, on further consideration, if the certificate 
supplies the necessary materials, be charged with interest 
on their balances, though only the common judgment for 
administration has been taken, and the point has not been 
or in a fresh raised On the pleadings (r) ; aiid-in Laming v. Gee (s) leave 
leave of the '^^ given by the Court to bring a fresh action against a 
Courtobtained; defendant against whom the plaintiff had previously 
obtained a common administration judgment, for the 
purpose of charging him with wilful default in the admin- 
istration of the same estate, upon evidence showing that 
when the first judgment was obtained he was not aware 
of the circumstances on which the second action was 
founded ; and where, in an action by a residuary legatee 
against the executors, wilful default was charged by the 

(m) Per Jessel, M. E., Job v. Job, (q) Law v. Hunter, 1 Russ. 101. 

6 C. D. p. 564. (J-) Jim«sv. MorraU, 2 Sim. N. S. 

(n) Per eundem, Mayer v. Mur- 241 ; Hollingswortli v. Shakeshaft, 

ray, 8 C. D. p. 427. 14 Beav. 492 ; and see post, p. 52. 

(o) Ford V. Bryant, 9 Beav. 410. (») 10 0. D. 715 ; see also Barvey 

{p) Whitney v. Smith, 4 Ch. v. Bradley, 4 Eq. 13. 
613. 
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plaintiff but denied by the defendants, and only the com- 
mon administration judgment was obtained (the claim to 
relief on the footing of wilful default not being dismissed), 
it was held, on further consideration, that the plaintifif was 
then entitled to relief on that footing (t). The charge of 
wilful default, unless originally pleaded, must be intro- 
duced by amendment, that is, of course, by amendment generally 

before judg- 

at any stage of the action at which amendments may be ment, after 
made, namely, before judgment (u). It was Lord Eldon's l^^ pleadings, 
rule, that, in order to obtain an inquiry as to wilful ^ necessary. 
neglect or default, the plaintiff must allege and prove at rule that one 
least one act of wilful neglect or default, and it is still the ^efaui^m^ist 
rule of the Court (v). True, it was said by Knight te proved, 

. n-iPT before inquiry 

Bruce, L. J., in Coope v. Carter (x), that a case of wilful directed, 

default might be alleged, and a prayer might be founded 

on it, but the circumstances appearing by admission 

or proof might only raise a case of suspicion in the 

mind of the Court, on the question whether an act 

of wilful default has been committed, and that in such 

a case he could conceive that the Court, if it were 

likely that further evidence might be obtained, ought 

to direct an inquiry (y) short of directing wilful default, 

in order to ground upon that a new order, and to direct 

an inquiry as to wilful default at a future stage : but these still the rule 

^ / , , . , „ • of the Court. 

observations were not meant to let in general allegations 
of default, but to meet the case of specific allegations 
imperfectly proved at the hearing (z). "Reference may 

(<) Zuke V. Tonkin, 21 C. D. ham, " the pleadings afforded quite 

757. sufficient foundation for an inquiry 

(u) Per Jessel, M. R., Mayer v. whether the expenses, the incurring 

Murray ubi supra. of which was charged as wilful de- 

(v) Sleight v. Lawscm, 3 K. & J. fault, were properly incurred, with- 

292 ; Massey v. Massey, 2 J. & H. out going into any such evidence at 

72g_ the hearing." 

(x) 2 De G. M. & G. 298. (2) Per Wood, V.-C, Sleight v. 

(«) See Smith v. Chambers, 2 Lawson, Massey -y. Massey; cf. 

Phill. p. 226, per Lord Gotten- Pelham v. Hilda; 1 Y. & C. 0. C, 3. 
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here be made to Guidici v. Kinton (a). There, under a 
decree in a legatee's suit to take the usual accounts, 
A, B. went in and claimed the residue, which the Master 
found him entitled to, but the residue was not then ascer- 
tained, and no order was made in respect of it, and it 
was held that he was not precluded from afterwards 
asking relief against the executor, in respect of an alleged 
breach of trust, in a suit of his own, he not having been, 
in the first suit, in a situation to investigate the accounts 
of the executor, or to ask the relief which he claimed in 
the second. In Oarrett v. Ifoble (b) it was laid down 
that, if a plaintiff sues for an account against executors, 
and does not seek to charge them with wilful default, 
his personal representatives cannot, on his death, so 
charge them, if the acts complained of were known to 
the deceased plaintiff. 

(2 ) Upon (2.) On Motion for Judgmevt, in four ways, as 

r»£"ent: foU^^S :- 

(a) upon ad- («) On udTTtissions in the defendants pleadings, under 
pleadings"*''* 0. XL. r. 11, which provides that any party to an action 
may at any stage thereof apply to the Court or a judge 
for such order as he may, upon any admissions of fact in 
the pleadings, be entitled to, without waiting for the 
determination of any other question between the parties ; 
that any such application may be made by motion, so soon 
as the right of the party applying to the relief claimed has 
appeared from the pleadings, and that the Court or a judge 
may, on any such application, give such relief, subject to 
such terms, if any, as such Court or judge may think fit (c). 
As to what admissions will be sufficient to enable a 
plaintiff to move under this rule, see ante, p. 12. 

(a) 6 Beav. 517. Hetherington v. Zongrigg, 10 C. D. 

(J) 6 Sim. 504. 162. - 

(c) Bennett Y. Moore, 1 C. D. 692 ; 



MAY BE OBTAINED. 19 

In any case, however, the admissions must be such but only in 
as would show that the plaintiiF is clearly entitled to the °™^^* '^^^' 
order asked for ; the rule was not meant to apply when 
there is any serious question of law to be argued (d) : in 
such a case a judge would have a discretion whether or not 
to make an order on motion, and with the exercise of that 
discretion the Court of Appeal ought not to interfere (e). 

A motion under this rule is made on motion-day. The and subject to 
action need not be set down, but, if, on the motion being * the^Court to 
made, it appears that'there must be a discussion or argu- "'^'i*'' *® 

° action to go 

ment, it will (or, at least, may) be ordered to go into the into the 
general paper,- subject to an order for its being ad- ^^"^"^ paper. 
vanced (/). Two clear days' notice of the motion must 
be given unless the Court or a judge give special leave 
to the contrary (g). 

If the circumstances warrant it, a plaintiff may com- Motion on 
bine a motion against one defendant on admissions with combined with 
a motion against another defendant on default of plead- "gf^uU rf 

ing (h). pleading. 

(6) In default of deferidant pleading, undes 0. XXIX. (l>) in default 

. r . . of defendant 

r. 10, by which it is provided that, if the defendant makes pleading ; 

default in delivering a defence or demurrer, the plaintiff 

may set down the action on motion for judgment, and 

such judgment shall be given as upon the statement of 

claim (i) the Court shall consider the plaintiff to be 

entitled to. As to what allegations will entitle him to 

(d) Per Mellish, L. J., Gilbert v. Pwze v. Hennet, 2 De G. & J. 125 ; 
SmUh, 2 C. D.689 ; Chilton v. Cor- Scaffold v. Hampton, W. N., 1873, 
poration of London, 7 C. D. 735. 218. 

(e) Mellor v. Sidehottom, 5 C. U. (t) It has been thought, that, on 
342. motion under this order, the atate- 

(/) Eegistrars' Notice, "W. N. ment of claim should be concisely 

1877, 58, Miscellaneous. verified by affidavit, Senior v. Here- 

(g) 0. LIU. r. 4. ford, 4 C. I). 494 ; but there the 

(A) Bridsm v. Smith, 24 W. R. defendant was an infant ; see also 

392 ; Pa/rsons v. Harris, 6 C. D. Barnard v. Wieland, 30 "W. E. 

694. Under the old practice, too, 947, and Perpetual Insurance Co. 

an administration order could by v. Gillespie, W. N., 1882, 4. 

consent be obtained on motion ; see 

2 
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an order for administration, see ante, p. 12 : r. 11 of the 

same Order provides that, where there are several defend* 

ants, then, if one of such defendants make such default 

as aforesaid, the plaintiff may either set down the action 

at once on motion for judgment against the defendant so 

making default, or may set it down against him at the 

time when it is entered for trial, or set it down on motion 

for judgment against the other defendants. 

either as Motions for judgment under these rules are not to 

or in their ' ^® brought On as ordinary motions — though, if all parties 

regiiiar turn appear and consent this may be done (k) — but to be set 

m the general '■ '^ ^ •' ' 

paper. down in the cause-book. They can be marked " short " 

on production of the usual certificate of counsel (Z), and 
will then be placed in the paper on the first short-cause 
day after the day for which notice is given (9u). If not 
marked "short" they will come into the genei-al paper 
in tbeir regular turn. It is advisable that the notices 
of motion for judgment should, if it is intended to mark 
them "short," contain a statement to that effect, and 
also a statement that no further notice will be given of 
their having been so marked : such statement will dis- 
pense with the necessity for giving defendants further 
notice that motions for judgment have been marked 
" short " (n). 

Notice of Two clear days' notice of motion must be given, unless 

short notice be specially allowed (o). As against a defen- 

(k) Bowen v. Bowen, 24 W. R. (I) Ante, p. 12. 
246 ; Pearce v. Spickett, "W. N., (m) Where, on such a short cause 
1876, 109, in which - motion for being called on, the defaulting de- 
judgment in default of a defence fendant appeared and opposed, the 
was allowed to be brought on on a M. E. made no order then, hut fixed 
motion -day, though the defendant an early day for the hearing (Jlfco/h'?i 
did not appear on the motion, was v. Sykes, 24 W. K. 293). 
anterior to the Registrars' Notice (n) Registrars' Notice, W. N. 
referred to in the text, and would 1877, 58, Miscellaneous, 
not now be followed. The motion (o) U. LIII. r. 4 ; Maupell v. 
should have been brought on among Parsons, 24 W. E. 269 ; Parsons v. 
the short causes. Harris, 6 C. D. 694. 



motion. 
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dant who has not appeared, the notice of motion must be 
filed (p). 

As to combining a motion on default of pleading with 
one on admissions, see ante, p. 19. 

(c) Where there are no pleadings at all. — As notice of (c) Where 
trial can only be given after issue joined, the proper course, pleadings. 
where there are no pleadings, is to set the action down on 
motion for judgment under O. XL. r. 1, which provides 
that, except where by the Judicature Act or the rules made 
under it, it is provided that judgment may be obtained in 
any other manner — and neither Act nor Rules contain any 
express provision for the decision of a case in which no 
statement of claim has been delivered — the judgment of 
the Court shall be obtained by motion for j udgment (q). As 
to marking such a motion " short," see ante, p. 20. As 
to evidence, see ante, p. 12. 

There has been a conflict of opinion as to the proper in what cases 
course to be pursued, with reference to the delivery of a cM^g^houM 
statement of claim, where the defendant consents at the ^^ delivered, 
outset to a judgment for administration. In the case of a 
creditors' action, Jessel, M. R., has said that the defendant 
ought to require the plaintiff not to deliver one (r), and 
Hall, V.-C, has in a beneficiaries' action also pronounced 
the delivery unnecessary (s) ; but Malins, V.-C. (t), who 
draws a distinction between these two classes of actions, 
and Bacon, V.-C. (u), have in beneficiaries' actions ordered 
a statement of claim to be delivered. Unless the distinc- 
tion drawn by Malins, V.-C, be taken as a guide, it is sub- 
mitted that the propriety of delivering a statement of claim, 
where the action is intended to be heard " short," must 

(p) Dijmond v. Croft, 3 C. D. (s) Green v. Colehy, 1 C. D. 693. 

512; Morion y. Miller, ibirl. 516. (0 Brelon v. Mockctt, 33 ]j. T. 

(q) Hegistrars' Notice, W. N., 684 ; and see Boyiis v. Cook, ibid. 

1877, 58, Miscellaneous. 778. 

(r) Taylor v. Duckeit, W. N., (m) Havid v. Dalton, W. N., 

1875, 193. 1879, 86. 



quines ; 
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depeiid upon the terms of each will and the complexity of 
the case. 

Another mode of taking the common judgment for 
administration without pleadings is pointed out below (3). 
(d) In defajiH (d) In default of appearance. — ^By O. XIII. r. 9, it is 
provided that in actions by the 34th section of the Judica- 
ture Act, 1875, assigned to the Chancery Division (includ- 
ing administration actions) in case the party served with 
the writ does not appear within the time limited for 
appearance, upon the filing by the plaintiff of a proper 
affidavit of service, the action may proceed as if such party 
had appeared (ar). 

(3.) Upon sum- (3.) Sv Svmimcms, under 0. XV., which provides (y) that 

mona lor ac- . . „ • i i 

counts and in- in default of appearance to a writ of summons indorsed 
under O. III., r. 8 (0), and after appearance, unless the 
defendant, by affidavit or otherwise, satisfy the Court or a 
judge that there is some preliminary question to be tried, 
an order for the account claimed (a), with all directions 
usual in the Chancery Division in similar cases, shall be 
forthwith made ; that an application for such an order 
may be made at any time after the time for entering an 
appearance has expired, and that it shall be made by 
summons, and be supported by an affidavit filed on behalf 
of the plaintiff, stating concisely the grounds of his claim 
to an account (6). Under these rules the common (c) judg- 
es) Where an order to account Sizyn, Jac. 49). 
has heen made upon a defendant in (y) R. 1. 

default of appearance, the account {z) As to which, see ante, p. 8. 

ma.j he takeae.v parte (Thompson V. [a) i.e., an "ordinary account,'' 

Trotter, cited 3 M. & Or. 193; see O. III. r. 8, and note (c) below. 
SUofi v.. Brovm, 2 Ha. 621 ; but (6) R. 2. 

see Golden v. Newton, Johns. 720) ; (c) An order for an account on 

but where the order has been made the footing of wilful default is not 
in default of pleading, the defen- an " ordinary account, " and cannot 
dant is entitled to attend the taking be made under this Order {Bennett v. 
of the accounts {Kin^ v. Bryant, 3 Bowen, 20 C. D. 538). 
M. & Cr. 191 ; compare Mayn v. 
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ment for administration may be obtained, as it may be to 
a considerable extent under 0. XXXIII., whicb enables the 
Court or a judge, at any stage of the proceedings in a 
cause or matter, to direct any necessary inquiries or 
accounts to be made or taken, notwithstanding that it may 
appear that there is some special or further relief sought 
for or some special issue to be tried, as to which it may be 
proper that the cause or matter should proceed in the 
ordinaiy manner. Application under the last-mentioned 
order may be made by summons. 

Though the common administration order under 0. XV. either after 

11 1 • 1 • (.1-1 statement of 

is usually obtamed m cases where a statement of claim has claim, or 
not been, and is not intended to be, delivered, yet there is ^tended to be 
no objection to the order being made after delivery of the dehyered. 
claim, and, e converso, a claim may be delivered after the 
order has been made {d), but it would be improper then to 
dehver one, unless for the purpose of raising issues not 
covered by the order, and of obtaining an addition to the 
order in respect of those issues. As to adding to the order, 
see post, p. 51. 

After an order for preliminary accounts and inquiries, 
the hearing should not be brought on until the Chief 
Clerk has made his certificate, and a postponement will 
be ordered at the costs of the party bringing on the 
hearing (e). 

It may be mentioned that the common order for ad- 
ministration is often made, by consent, at the hearing of 
some preliminary motion, e.g., for a receiver, it being un- 
necessary to set the action down formally. 

{d) See Gaitir. Webster, 12 C. D. (e) Bath v. Bell, 39 L. T. 422. 

771. 



CHAPTER III. 



OF THE PARTIES TO ADMINISTRATION ACTIONS. 



I. Plaintiffs, 
A. Personal 



(1 & 2.) Bene- 
ficiaries, 



althongli 
their interest 
contingent, 
if present or 
existing ; 



secus, if an 
expectancy 
only. 



I. Who nnay maintain Actions as Plaintiffs. 
A. As to Personal Estate. 

(1.) Any legatee, or an annuitant, whose annuity is 
charged upon the residuary personalty (a). 

(2.) Any residuary legatee, or next of kin (b), though 
the testator may have directed that the quantity of the 
residue should be as the executor .voluntarily, and without 
being thereto compelled by law, should declare (c). It is 
not necessary that the plaintiff's interest should be a 
vested, provided it be a present one. An existing interest, 
said Lord Westbury, whether it be vested or contingent, 
however future or remote, may, if it be a present interest, 
form the foundation of a right in the party representing 
it to come here with a bill to have the share secui-ed (d). 
But an action for administration cannot be maintained by 
one who has only an expectation, and not an interest. On 
this principle it was decided, where there was a gift to the 
testator's nephew for life, with remainder to his eldest or 
only child, subject to a condition precedent that the 
nephew should marry a specified niece of the testator, and 
the nephew, in the testator's lifetime, married someone 



(a) Wollastoii v. WollasUm, 7 C. 
D. 58. 

(6) Chancery Procedure Act, 1852, 
s. 42, r. 1 ; Pointon v. Poinlon, 12 
Eq. 547, 550. 



(c) Gibbons v. DawUy, 2 Ch. Gas. 
198. 

(d) Davis v. Angel, i Do G. F. & 
J. p. 529. 
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else, and he, his wife, and a son were living at the 
testator's death, that the possibility of the nephew's wife 
predeceasing him and his marrying the niece did not 
confer upon the nephew's son an interest sufficient to 
enable him to maintain a bill (e) : and that, where there 
was a bequest, on the death of the testator's daughters 
without issue, to the persons who would be entitled under 
the Statute if the testator had then died intestate, an 
administration action brought in the lifetime of the 
daughters, and before they had had any issue, by persons 
who would then be next of kin, if the daughters were 
dead without issue, did not lie (/). 

(3.) Any creditor of the deceased {jg), or of the firm in (3.) Credi- 
which the deceased was a partner (A), whether suing singly ' 
or on behalf of himself and all other the creditors. The 
liquidator of a company, of which the legal personal 
representative of the deceased has, as such, been made a 
contributory, provided such representative has made de- 
fault in paying any sum ordered in the winding up to be 
paid by him {i) ; a creditor having debitum in prcesenti 
solvendum in futuro (k) ; a voluntary covenantee (l) ; one including 
whose claim is for unliquidated damages recoverable for coTenantees. 
breach of covenant (m) ; a surety on a bond secured by a 
bond of indemnity given by the testator who had devised 
certain property specifically upon trust to pay the debt (n) : 
all these can, as creditors of the deceased, maintain an 
action for the administration of his estate. Again, where 
a man has been found lunatic, and has died, the solicitor 
to the inquisition may, if the inquisition was for the 

(e) Dams v. Angel. see Turquand v. Kirly, 4 Eq. 123. 

(/) Clowes V. Billiard, i C. D. (k) Whitmore v. Oxborrow, 2 Y. 

413, in which Eoberts v. Roberts, 2 & C. C. C. 13. 

Ph. 534, is considered. (0 Watson v. Parker, 6 Bear. 283. 

(g) See ante, p. 9. ('») Burchy. Coney, 14 Jur. 1009. 

(h) Face v. Gordon, 11 Bcav. 265. in) Wooldridge v. Norris, 6 Eq. 

(i) 25 & 26 Vict. 0. 89, s. 105 ; 410. 
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lunatic's benefit, institute a creditors' action for adminis- 
But the debt tration in respect of his costs (o). But such an action is 

must be debt- n i i j t_ 

turn in prcB- not maintainable by a lessor of the deceased to whom 
nothing is due, in respect of possible future breaches of 
covenant (p), nor by a person claiming to be a creditor 
of the testator's business carried on under the will by the 
executors, and suing for administration of the estate so em- 
ployed (q), nor by a creditor of a residuary legatee (r), nor, 
sernble, by a creditor in respect of an illegal debt (s). As 
to whether and under what circumstances a person claiming 
under an administration-bond {t) can sue upon such bond for 
administration of the estate of the obligor, see Bolton v. 
Powell (u). A creditor who sues for administration of the 
estate, and afterwards himself takes out representation, is 
still to be regarded as plaintiff in a creditors' action (v). 
As to the practice where it is found that a plaintiff, suing 
as a creditor, is in fact not a creditor, see post, p. 125. 

(4.) Legal (4.) An executor or administrator (x), or one of two 

personal repre- . j ■ • x ^ / \ 

sentatives or o^ more executors or admmistrators {y). 
one of them ; Probate granted to one of several executors enures for 
one at least tlie benefit of all, and, upon the death of the executor to 
hn^ proved the ^j^om probate has been granted, the other executors may 
accept the office, and, upon doing so, fully represent the 
testator without further probate (0), so that executors who 

(o) Chester v. Bolfe, i De 6. M. (t) This is now given under 20 

& G. 798. The costs may be treated & 21 Vict. c. 77, ss. 81, 82, 83, not 

as incurred for the lunatic's benefit to the Ordinary, but to the Judge, 

notwithstanding tlie pendency of a {u) 14 Beav. p. 290 ; 2 De G. 

traverse of the inquisition (JJe Oum- M. & G. 1. See further as to 

ming, 5 De 6. M. & G. 30) ; but the bond, Comp. Exors., Chap, 

see Se Weaver, 21 C. D. 615. XV. 

(p) King v. Malcott, 9 Ha. 692 ; (d) See Nichols v. Nichols, 10 W. 

but see post, p. 183. B. 598. 

(?) Ovien V. Delamere, 15 Eq. (k) Chancery Procedure Act, 1832, 

134 ; and see iStetrmare V. Robinson, s. 42, r. 6. 

15 C. D. 548. (y) Latch v. Laich, 10 Ch. 464. 

(r) Elmslie v. M'Aulay, 3 Bro. (z) Cummins v. Cummins, 3 Jo. 

C. C. 624, 626. & L. 64 ; per Bayley, J., fTebsterv. 

(s) Smith V. White, 1 Eq. 626. Spencer, 3 B. & Aid. 363 ; Watkins 
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have not proved may join in bringing actions with one 
who has (a). 

An executor may commence an action for administration Executor may 
before probate, but he cannot go on with it beyond the action before 
stage at which he has to prove his title : at which stage the P™^**«> 
executor suing must prove that he is executor, and that 
he can only do by producing the probate (b). He need and deliver 
not have obtained probate at the time he delivers his ' 

pleadings ; it is sufficient if he have it, when it is wanted l""* ""^s* 

. . , produce 

in evidence (c). Whers the probate was necessary to prove probate before 

the title of an executor moving, it was held sufficient to pro- ' 

duce it when the motion was actually heard, though the will 

had not been proved at the time for which notice of motion 

was given (d). It must be borne in mind that not proving for right of 

the will is only an impediment to the action : the right of dependent°on 

action is the same before probate as after (e). In like P'^o^**^. 

1 .1 /» .- i? 1 _L' / j»\ So also in the 

manner, under the fiction oi relation (/), one may sue ease of plaintiff 

before the grant to him of letters of administration, but *^^?2.'™*^. 

° ' administration 

he meets with the same impediment that confronts an after action 
executor suing before probate : he cannot proceed beyond "^""^ 
the point where proof of his title becomes necessary, 
without producing the letters of administration (g), though 
it is sufficient to produce them then (h). A receiver of 
the personal estate and of the rents of the real estate. 



V. Brent, 7 Sim. 512 ; Strickland v. (c) Thompson v. Reynolds, S Car. 

Strickland, 12 Sim. 463. & P. 123. It would be prudent, 

(a) Brookes v. Stroud, 1 Salk. 3 ; however, for the pleader to aver 

Webster v. Spencer ; Walters v. probate, to avoid difficulties on de- 

Pfeil, Mo. &Ma. 362. See further, murrer: see Sumphreys v. Ingledon, 

as to the nature and effect of pro- 1 P. Wms. 762. 

bate and administration, Comp. (d) Newton v. M. E. Co., 1 Dr. & 

Exors., Chap. XVI. Sm. 583. 

(J) Wwnkford v. Wankford, 1 (e) Wankford v. Wamkford, 1 

Salk. p. 303 ; Wills v. Rich, 2 Atk. Salk. 303. 

285 ; Finney v. Finney, 8 B. & C. (/) SeeComp. Exors., Chap. XIX. 

335; compare Rogers y. James, 7 (jf) S^ni v. iSiew«ns, 3 Taunt. 113. 

Taunt. 147, Exparte Faddy, 3 Madd. (h) Horner v. Homer, 23 L. J. 



241. 



Ch. 10. 
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has been appointed, pending the grant of probate, which was 
delayed on account of a caveat being entered (no probate 
action having been actually commenced), upon the appli- 
cation of the plaintiff, named sole executor and residuary 
legatee and devisee, the defendant alleging himself to be 
heir-at-law and one of the next of kin (i). 
This rigtt not ^^ would appear, however, that an executor's or adminis- 

to be used trator's right to sue before taking out representation is not 
oppressively. ° . 

quite absolute. It has been held that, where it appears that 

a plaintiff, by suing as executor when he had not proved 

the will, is abusing the process of the Court, the Court has a 

common-law jurisdiction, under its general superintending 

power to prevent its process from being used for the purpose 

of oppression and injustice, to stay the proceedings until 

probate shall be taken out ; but some good ground must 

be shown by a defendant making such an application (Jc). 

Pro d'n s Where a decree for administration was obtained by 

■when plaintiff's an administrator, but his letters of administration were 

title as legal iii ■ iini. 

personal repre- afterwards revoked, the suit was stayed, and the plaintiff 
after judg-°^ ^^ deprived of his costs, his right being in dispute when 
ment. thg bill was filed (I) ; but where judgment had been obtained 

at the suit of residuary legatees for the administration of 
the real and personal estate of a testator, and after this, a 
subsequent will having been discovered by which the 
estate was disposed of in a different way, probate of the 
old will had been recalled, and letters of administration 
with the later will annexed had been granted to one of 
the beneficiaries, the Court of Appeal made an order 
dismissing the action, the administratrix, with the new 
will annexed, undertaking to pay the costs, charges, and 
expenses of the defendants out of the assets (m). 

(i) Parkin v. Seddons, 16 Eq. D. 535 ; compare Graves v. Wright, 

34. citeA post, p. 125. 

(k) Webb V. Adkuis, 14 C. B. (m) Dean v. Wright, 21 C. D 

401. 581. 

(Q Houseman v. Houseman, 1 C. 
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B. As to Real and Personal (n) Estate. 

(1.) Any legatee interested in a legacy charged upon B. Seal and 
real estate (o), or an annuitant whose annuity is charged fj^te! 
upon the residuary realty (p), {!•) Legatee, 

when Igetrov 

(2.) Any person interested in the proceeds of real estate charged on 
directed to be sold (q). ^''^• 

(3.) Any residuary devisee (r), or heir (s). interested in 

(4.) Any creditor of the deceased, as interpreted ^^°g°of^^g°|t 
above (t), provided he sue on behalf of all the creditors (u), (3.) Residuary 
and not singly (v). A testator empowered and directed ^eSr^ °^ 
the trustees of his real estate to raise by mortgage thereof (4.) Creditor. 
any sum not exceeding £20,000, and to apply the same 
in paying such of the creditors of M. as they should 
think fit. The trustees raised £6,000, and in their answer 
to a bill by a -judgment-creditor of M. to enforce his 
lien, they stated that they had raised this sum, but 
had not further exercised their power, and refused to do 
so, except under the direction of the Court. They then 
filed a bill to have the trusts carried into execution by the 
Court, and to this bill they made the judgment-creditor a 
party, and stated in it that they intended to raise the 

(«) The Court will not administer 14 C. D. 492) ; semis, as to a claim 

the real estate alone (^Rowsell v. byheir-at-law, oneof thenextof kin, 

Morris, 17 Eq. p. 21). to recover real estate in the hands of 

(o) Chancery Procedure Act, s. 42, an administratrix, and to admin- 

r. 2. ister the personalty {KitcMng v. » 

(p) Wollaston v. Wollaston, 7 C. Kitching, 24 W. E. 901). 
J). 58. («) Chancery Procedure Act, 1852, 

(q) Chancery Pxocedure Act, s. 42, r. 3. 
r. 2. (0 A. (3), ante, p. 25. 

(r) Anactionto " establish title " (u) In Woodsy. Sowerly, 14 W. 

to real estate, not claiming posses- R. 9, the Court, at the hearing, 

sion is not an action "for the re- directed the bill of a single creditor 

coveiy of land," so as to require the to be taken as a bill on behalf of all 

leave of the Court under Ord.XVII., the creditors, and ordered the real 

r. 2 for its joinder with another estate to be sold, if necessajy. 
cause of action {Gledkill v. HwnXcr, (u) Anie, p, 9. 
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(5.) Trustee, 
but not 
execntor or 
administratoT 
as iueh. 

Assignees of 
persons who 
might have 
been plaintiffs 
may sue, both 
as to real and 
personal 
estate, 



including 
mortgagees, 

legal personal 

representa-_ 

tives, 

trustees in 
bankruptcy, 



and, semble, 
since the Judi- 
cature Act, 
voluntary 
assignees of a 
debt due from 
a testator. 



whole £20,000. It was held that the judgment-creditor 
had an equity to sue to have the fund raised secured, 
if not to have the whole £20,000 raised and distributed ; 
and that the trustees were bound, if not by the will, by 
their answer and the statement in their bill, to raise the 
whole £20,000 (x). 

(5.) Any trustee {j/), but not an executor or adminis- 
trators as such {z). 

It may be laid down as a rule, to which there is probably 
no exception, that in all cases, in which, but for an assign- 
ment or devolution of his interest, any particular person 
might have maintained an action for administration, such 
action may be maintained by the person or persons who 
have taken an assignment of that interest or upon whom 
it has devolved by act of law. In accordance with this 
principle, actions to administer the estate of a deceased 
person may be brought by assignees (a), mortgagees (6), 
Scotch curatores bonis (c), and legal personal representa- 
tives (d), of persons beneficially interested in the estate. 
The list, of course, might easily be extended; trustees, 
e.g., in the bankruptcy or liquidation, and committees of 
the estate in the lunacy, of persons who, but for such bank- 
ruptcy, liquidation, or lunacy, might have sued, may them- 
selves sue, for administration. It was formerly held that 
a voluntary assignee of a debt due from a testator could 
not sue for administration of his estate, on the ground that 
as the law then stood, he could not have enforced his 
assignment (which operated merely as an agreement) 
against his assignor, and therefore could not be treated as 



(a;) Joel v. Mills, 3 K. & J, 458. 

(y) Chancery Procedure Act, s. 42, 
r. 6. 

{z) Tviby v. Tviby, 2 CoU. 136 ; 
compare Cailey v. Sampson, 33 
Beav. 551 ; Carter v. Sanders, 23 
L. J. Oh. 679. 



(a) Cafe v. Bent, 5 Ha. 24. 
(6) Freeman v. Pennington, 3 De 
G. F. & J. 295. 

(c) See Scott v. Bentley, 1 K. & J. 
281 ; and compare Mackie v. Dar- 
ling, 12 Eq. 319, 

(d) See ante, p. 2, 
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a creditor of the deceased (e) : but the law as to the 
assignment of debts and choses in action has recently 
been altered, and now a voluntary assignee in writing 
of a debt due from the deceased is competent to sue for 
administration of the debtor's estate, provided express 
notice in writing of the assignment shall have been given 
to the debtor, trustee, or other person from whom the 
assignor would have been entitled to receive or claim the 
debt. 

When any person entitled to sue for administration is Infant or 
an infant, or otherwise not sui juris, the action may be tiff^'and/eme 
brought by him or her by his or her next friend (/) or*^"^*" 
committee (gr) as the case may be Qi) ; but by sec, 12 of 
the Married Women's Property Act, 1882 (i) it is enacted 
that every married woman shall have in her own name 
the same civil remedies for the protection and security of 
her own separate property as if such property belonged to 
her as a feme sole, and by sees. 2 and 5 all property of 
women married after the commencement of the Act (1st 
January, 1883), and all property of women married before 
that date the title to which shall accrue after that date, 
shall be held and disposed of as their separate property. 



II. Who are necessary or proper Defendants. 

To actions for administration of personal estate instituted H- ^^-^^ 
by beneficiaries or creditors all the legal personal repre- ^ i„ adminia- 

tration of 

(e) Seivdl v. Moxsy, 2 Sim. N. S. D. 19, the infant's father success- personal estate 

189 ; see now Judicature Act, 1873, fully applied to be substituted for a 

s 25 sub-s. 6. • self-constituted next friend. 

(/) The principles on which the (?) For a recent and instructive 

Court acts in the case of suits insti- case of administration at suit of 

tuted on behalf of infants are well lunatic by his committee, see 

stated by Lord Langdale in Starten Stamper v. Stamper, 46 L. T. 372. 

V. BaHholmnew, 6 Beav. 143 ; and (h) See Daniell (104—153) 65— 

see Towsey v: Groves, 9 Jur. N. S. 119. 

194. In Wool/ V. Pemtmion, 6 C. (i) 45 & 46 Vict. c. 75. 
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at suit of bene- sentatives must be defendants (k), if they have respectively 
creditors all elected to act (I), and (as it would seem) have signified 
executors ^jja^ election by proving the will. 

proving or _ j r a 

acting must be It is not Sufficient to omit some of them from the 
record, and serve them subsequently with notice of the 
judgment (m), for, as hereafter appears (ti.), a party so 
Any proving Served cannot be made to account. And, where one of 
afterw^ds several persons named executors has not proved or acted 
must be added at the time of the action being commenced, but afterwards 

as defendants. 

proves or acts, he must be added to the record as a 

defendant (o). 
Relief in A bill for administration was allowed against an 

executora*™^ executor before probate by Lord Lyndhurst ( p) ; but such 

''enemlf ™n*f ^^^® ^^"^^^ °° ^^^ °*^®^ ^^^^' °°* infrequently been dis- 
fined to allowed, it being held in such cases that the Court is limited 

appointment 

of receiver. to grantmg protection to the estate (q), even though the 
defendant had possessed himself of part of the personal 
estate (r). If (said Lord Romilly, in the case last cited) 
the defendant had possessed himself of every penny of the 
personal estate, that would not entitle the plaintiff to the 
relief he asks : if a person has taken possession of the 

(i) Offley T. Jenny, 3 Oh. Rep. and many actions might be brought 

92 ; Scurry v. Morse, 9 Mod. 89 ; against him before he could re- 

Zatch V. Latch, 10 Ch. 464. But nounce, and from these actions he 

proceedings have been allowed could not be relieved without ex- 

against one only of co-executors pense and trouble (per Best, C. J. , 

for an account of his own payments Dmtglas v. Forrest, i Bing. 704). 

and receipts alone {Cowslad v. Cely, (m) Zatch v. Latch. 

Free. Ch. 83). (re) Post, p. 48. 

(l) Brown v. Pitman, Glib. 75 ; (o) See Haldane v. Eckford, 14 

Strickland v. Strickland, 12 Sim. W. R. 306 ; Guthrie v. Walrond 

463. It would be injustice to allow 22 W. R. 723. 

actions to be brought against one (p) SlewUl v. Blewitt, Yonnge, 

appointed executor, who never 541. 

meant to act as such, before he had {q) Baron dc Feuchircs y. Dawes, 

an opportunity of renouncing. If 5 Beav. JllO ; Overington y. Ward, 

he be liable to actions before he has 34 Beav. 175 ; compare Tempest v! 

acted as executor or proved the will, L(yrd Camoys, 35 Beav. 201 ; and see 

his liability must arise on the in- Cash v. Parker, 12 C. D. 293. 

stant of the death of the testator, (r) Cary v. Sills, 15 Eq. 79. 
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estate, you may file a bill for a receiver to take care of 
the property until a legal personal representative is 
appointed, and the Court will appoint a receiver (s) for 
that purpose, but that is a totally different thing from 
making a decree for general administration. It wiU thus 
be seen that the practice in this respect can hardly be 
called settled. Since one who has been named an 
executor, if he has elected to act, is veritably an executor 
before probate, deriving, as he does, his authority not from 
the probate, but from the will (t), the reason of the thing 
would seem to be with Lord Lyndhurst's decision in " 
Blewitt V. Blewitt ; but the authorities are principally the 
other way. It was decided in Vickers v. Bell (u) that an 
executor, who had acted, but had not proved, might be 
joined as co-defendant in an administration suit with the 
executors who had proved ; but this is not necessarily 
inconsistent with Baron de Feucheres v. Dawes, Overington 
V. Ward, and Gary v. Hills, above referred to, for probate 
by one of co-executors enures for the benefit of them all (v). 
In Morley v. White {x), the executor who had not proved 
or acted seems to have been made a defendant qud 
debtor to the estate, not in any alleged representative 
capacity. 

One named executor may excuse himself from account- Person named 
ability by showing that he has acted merely as agent or not proving or 
attorney of those who were named co-executors with ^^^fnt^of ^* 
him iy), even where he has not formally renounced (0), and °^^^^ s^*- 

(*) In Blackdt v. BlacJcett, 19 W. per Lord Hardwioke, Harrison v. 

R. 559, a receiver and manager was Graham, cited 1 P. Wms. ed. 6, 

appointed, on an ex parte motion, 241 (7) ; Daoe v. Sverard, 1 R. & 

before administration, all the patties M. 231; Lowry v. Fulton, 9 Sim. 

to the suit being infant children of 115 ; but see White v. Barton, 18 

the intestate. Beav. 192, where the defence "f 

(t) See Comp. Exors. Chap. XIX. agency was disallowed, apparently, 

(u) 4 De G. .1. & S. 274. however, on the ground that it bad 

(«) Ante, p. 26. not been properly pleaded ; and 

{x) 8 Ch. 731. consider Orry. Newton, 2 Cox. 274. 

(y) Rayner v. Green, 2 Curt. 248 ; (2) Stacey v. Elph, 1 M. & K. 1,95. 

D 
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Appointment 
of adminis- 
trator ad 
litem by 
Chancery 
Division 
insufficient to 
enable ad- 
ministration 
judgment to 
be obtained. 

Full personal 

representative 

necessary. 



So, as to 
administrator 
ad lUem 
appointed by 
Probate 
Division. 



such an agent ought not to be made a party to an action 
for administration of the estate (a). But an executor can 
only thus excuse himself, where he has not proved the will. 
An executor who has proved cannot act in any other 
character: he cannot renounce his executorship, and act 
only under power of attorney from his co-executors (b). 

An administrator ad litem appointed under the 44th 
section of the Chancery Procedure Act, 1852, does not, in 
an action for administration, sufficiently represent the 
deceased's estate (c), for the section does not apply where 
the estate, to which it is desired to appoint a represen- 
tative, is the estate to be administered by the Court (d). 
To administer you must have a full personal representative 
constituted. So said Kindersley, V.-C. (e), who on another 
occasion declared that, until it was decided by a higher 
Court to be proper, he would never make a decree to dis- 
tribute an estate without a proper representative (/) : and 
the Court of Appeal has recently decided that such a course 
would be improper (g). Nor is the section applicable to 
an action which, though not in terms asking administra- 
tion, prays relief which, if granted, would involve or lead 
up to it (h). Equally insufficient as a representative of an 
estate to be administered is an administrator ad litem (i) 
appointed by the Probate Division under its ordinary 
jurisdiction (k) ; and the fact of that Division appointing a 
person administrator for the purpose of taking, or being a 



(a) Dove v. Everard, 1 R. 4 M. 231. 

(b) Graham v. ^ebU, 2 Dow. 17. 

(c) Groves v. Lane, 16 Jur. 1061. 
(rf) SUver V. SUin, 1 Dr. 295 ; 

Maclean v. Dawson, 1 Sw. & Tr. 
425. 

(e) Groves v. Lane. 

(/) James v. Ast/on, 2 Jur. N. S. 
224. 

{g) Dowdeswell v. Dowdeswell, 9 
C. D. 294. 

(A) Madean v. Dawson (No. 1), 



27 Beav. 21, 23; Dowdeswell v. 
Dowdeswell, 9 C. D., p. 304. 

(i) But after snch an appointment 
the Court will not appoint a receiver 
of the personal estate, considering 
that such an administrator has the 
same power of protecting the pro- 
perty ( Feret v. Duprez, 6 Eq. 329 ; 
Hitchem y. Birks, 10 ib. 471. 

(k) See Dowdeswell v. Dmodes- 
well; Glough t. Dixon, 10 Sim 
564. 
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party to, proceedings in the Chanceiy Division, does not 
estop the latter Division from saying the appointment is in- 
sufficient for the purpose [l). There is nothing in the 
Judicature Act which enables the Court in this respect to 
depart from the ordinary course. It is still necessary, as 
it was before, that in an action involving administration 
there should be, not a limited administrator, but a general 
administrator, in order to enable the Court to make a 
decree (m). But an executor or administrator cv/m testa- 
mento annexo of a married woman's testamentary appoint- 
ment, though the gi'ant to him be limited to such property 
as she had power to dispose of by will, is not such a limited 
personal representative that judgment for administration 
cannot be had against him (to). 

To an action which seeks an account of the assets of one Where testator 
iTi .,..,.. ,, , died out of the 

who died out of the jurisdiction, possessed by a personal jurisdiction. 

representative there, a personal representative constituted 
in England is a necessary party, although it does not 
appear that the deceased at the time of his death had any 
assets in England (o) ; it is not suflScient to make the 
representative out of the jurisdiction a party, and pray 
process against him when within the jurisdiction (p), and 
to an action in respect of assets remitted from India, in 
the hands of an executor residing in England, but who was 
only constituted executor in India {q), a personal repre- 
sentative constituted in England is a necessary party. A 
fortiori, the same rule applies, where the assets are in 
the hands of a mere agent, to whom they have been 



(J) Dowdeswell v. Dowdeswell, (n) Sewell v. Ashley, S De G. M. 

esp. per Cotton, L. J., p. 305. & G. 933 ; Berkeley v. Mason, 19 

(to) Per Cotton, L. J., S. C. 306. Eq. 467. 

It has been thought (Jones v. (o) Tyler v. Bell, 2 M. & Cr. 89 ; 

Foulkes, 10 W. E. 55) that the Flood v. Patterson, 29 Beav. 295. 

strictness of the rule may be re- (p) Tyler v. Bell. 

laxed by the consent of the parties ; (q) Bond v. Graham, 1 Ha. 482. 
sed quoere. 

B 2 
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remitted by the executors resident abroad (r). But, where 
a man died intestate in India, and representation was 
taken out both there and here, his legal personal repre- 
sentative constituted in this country was held entitled as 
such to sue the Indian administrator for an account of 
assets possessed in India as well as here (s), and, con- 
versely the foreign personal representative may maintain 
an action against the English one for an account of 
the English assets (t). 

Where the will of a domiciled Scotchman having at his 
death personal estate both in England and Scotland, is 
proved in both countries, judgment for administration 
of the whole of his personal estate wheresoever situated, 
will be made in an action instituted by a minority of the 
executors in the High Court — if a person is found here who 
is accountable, or who is within the jurisdiction of the 
Court (u), even though the English assets have been re- 
moved to Scotland for administration there since the testa- 
tor's death (a;). The only bar to the action would, it seems, 
be a decree for the administration of the estate by the 
Scotch Courts (0). Semble, any executor residing out of 
the jurisdiction, and made a defendant, might in such a 
case, before the hearing, successfully apply (a) to have the 
order for service on him out of the jurisdiction, obtained 
under 0. XI., discharged, but if this be not done, there is 
no defence to the action (6). 

(r) Lowe v. Farlie, 2 Madd. 101. C. D. 456. 
See and distinguish Arthur v. (z) Stirling-MaxmeU v. Gart- 

Hv,ghes, 4 Beav. 506, where the vyrigM; Orr-^&wing^. Orr-Ewing ; 

fond was clear and ascertained. Hiboldi v. Maireau, Fiy, J., Feb. 

(s) Sandilands v. Innes, 3 Sim. 1, 1883. 
263, and compare Eames v. Haam, j (a) As in Cresswell v. Parker, 11 

16 C. D. 407, 18 ib. 347. C. D. 601. 

(t) Guidiciv.Kinton, 6 Beav. 517. (i) Orr-BaAng v. Orr-Ewing. 

(u) Stirling- Maxv'ell v. Cart- Judgment for administration could 

Wright, 11 C. D. 522 ; O. XI. rr. not formerly have been obtained 

1. la- against a personal representative 

(k) Orr-Euing v. Orr-Ewing, 22 out of the jurisdiction (Donald v. 
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The Attorney-General does not, as a party to the cause, 
sufficiently represent the estate of an illegitimate person 
who has died intestate (c). 

The mere fact of one executor having paid over 
the personal estate to the other is no discharge of the 
executor who has paid the money. He remains liable 
to account (d), but no action, either by creditors (e) or by 
the next of kin (/), can be brought against him, after 
distributing the assets amongst persons coming in under 
advertisements issued, in accordance with 22 & 23 Vict. 
c. 35, ss. 27 — 32 (gr) and a fortiori after distribution by 
the Court the executors cannot be sued (h). 

In an action brought against a married woman who was Manied 
an executrix (or administratrix), it was formerly necessary defendant, 
that her husband also should be a party, unless he had 
abjured the realm, or she had obtained a protection order, 
or was judicially separated (i); but under the recent 
Act (j), she may sue or be sued as if she were a feme sole. 

The cases do not seem to afford a very clear answer to Representa- 
the question, under what circumstances, in an action deceased 
to administer the assets of a testator or intestate, the executors. 
plaintiff ought to join, with the existing personal repre- 
sentatives, such parties as fill the position of administra- 
tors or executors of a former representative of the original 



Bather, 16 Beav. 26) ; semble, an Dowhiggin, V.-C. B., Dec, 1882. 

administrator must have been first (c) Bell v. Alexander, 6 Ha. 543. 

appointed under 38 Geo. 3, c. 87, (d) Per Turner, L. J., Samp v. 

ss. 1, 2, 3 ; and 20 & 21 Vict. c. 11, Bobinson, 3 De G. J. & S. p. 109. 

s. 74, as to which statutes and (e) Olegg v. Bowland, 3 E(j. 368. 

gi-ants of administration thereunder, (/) Newton v. Sherry, 1 C. P. D. 

see Comp. Exors., Chap. XII. ; but 246. 

in IHckins v. Harris, 14 L. T. N. S. {g) See ante, p. 4, and Sunter 

98, a receiver was appointed, the v. Young, 4 Ex. D. 256. 

sole executor being abroad, and the {h) Farrell v. Smith, 2 B. & B. 

beneficiaries being unable to obtain 337. 

an account from the persons left in (i) Mitford, 5th ed, 32 ; 20 & 21 

control of the property, which was "Vict. c. 85, ss. 21, 25, 26. 

in England ; see also Fraser v. (j) 45 & 46 Vict. c. 75, s. 18. 
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estate. It is conceived, however, that the practice in this 
respect is now settled, viz., to make the personal repre- 
sentatives of a deceased executor parties, where he has 
received assets of the testator for which he has not 
accounted with the surviving executor, and in respect of 
which it is sought to charge his estate ; but where this is 
not the case, to introduce into the statement of claim an 
allegation that the deceased executor fully accounted with 
the survivor, and that nothing is due from his estate to 
the testator, and not to make his representative a party 
to the action. The fact of such deceased executor having 
died insolvent, or without having received assets, would 
in all cases probably prevent his executors being proper 
parties (k). 
When adminis- Unless an administrator durante tninore cetate has fully 

trator dwrante , j •, i .1 ■ p . i r 1 

minore cetate a, accounted With the miant, when 01 age, he remains a 
necessary necessary party to an action relating to the estate (I). 

Where it is necessary to bring the Attorney-General 
before the Court, he should be made a defendant. He 
cannot be bound by service of the judgment on him under 
the practice hereafter referred to (w,), so as to preclude the 
institution on behalf of the Crown of further inquiries (n). 
Executor de An executor de son tort cannot be sued for the admin- 
be sued for istration of the estate of the deceased, even though it be 
totira^-' alleged by the plaintiflF that the defendant, being the 

person entitled to take out representation, refuses to apply 
for it, and impedes the plaintiff in procuring a grant to 
any other person (o), an executor de son tort being only 
treated as executor for the purpose of being charged, not 

{k) DanieU, (241) 222. Sowsell v. Morris, 17 Eq. 20 (M. 

{I) Glass V. Oscenham, 2 Atk. E.), dissenting from Mayner v. 

121. Koehler, 14 Eq. 262, and Coote v. 

(m) Post, p. 40. Whittingtim, 16 Eq. 534 (Malins, 

(n) Johnstone v. HamUtan, 11 V.-C.) ; see Ambler v. Lindsay, 3 

Jur. N. S. 777. C. D. 198. 

(0) Fenny v. JValls, 2 Ph. 149 ; 
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for any other purpose (p). So he cannot he sued for an nor for an 
account unless the legal personal representative he before legai personal 
the Court (q), though he be himself the proper person to ™eTeforethr 
take out administration (r). When, however, it is said that Court; 
such actions will not lie against an executor de son tort, 
apparently no more is meant than that, if the defendant at least before 
can by any meaas bring the action to a hearing while the 
record is imperfect as regards parties, the plaintiff must 
fail ; for the plaintiff's action is good, if he can at the 
hearing produce the letters of administration, it being 
immaterial that the action was commenced before the 
grant (s). If one of several executors sues for administra- 
tion, he must make all the other executors defendants {t). 

In actions for administration of real estate all the trus- B. In adminis- 

,., ,. ,.-. IT. tration of real 

tees are necessary defendants (it), and it, in addition to estate, affi the 
seeking administration, it is sought to make the trustees b^mrtles!"^* 
liable for breaches of trust, in which cestuis que trustent 
have participated, the latter should also be made defend- 
ants (v). But the heir-at-law need not also be joined (x). 

Where one of two trustees of an estate which was being Practice where 
administered in Court died intestate, and, as was alleged, trustees dies 

, . /., J <■ 1. ■ i. I.- IP insolvent after 

insolvent, after a decree lor an account against himseli jmjgment. 
and his co-trustee, and after the certificate made in pur- 
suance thereof had been settled by the Chief Clerk, except 
in some formal particulars, it was held that the proceed- 
ino-s ought to be carried on in the absence of a represent- 
ative of his estate, although considerable balances were 
proved to be due from the trustees, and although one of 

(p) Per Lord Cottenham, Penny (r) Oreasor v. Robinson. 

V. Watts, 2 Ph. p. 152. (s) Homer v. Horner, 23 L. J. 

(j) Humphreys v. Hvmvphreys, Ch. 10 ; Batemcm v. Margerison, 6 

3 P. Wms. 349 ; Beardmore v. Gre- Ha. 496 ; and see ante, p. 27. 
gory, 2 H. & M. 71. 496 ; Ecuwlings v. (f) Latch v. Latch, 10 Ch. 464. 

Lanibert, 1 J. & H. 458 ; Oreasor y. (u) Ball v. Austin, 2 Coll. 570 ; 

Mobinson, 14 Beav. 689 ; and see Penny v. Penny, 9 Ha. 39. 
Gookev. Gittings, 21 Beav. 497. But (u) Jesse v. Bennett, 6 De G, M. 

it is sufficient if such representative & G. 609. 
be added by amendment (.Bcarfforaore (-c) Ante, p. 13. 

V. Gregory). 
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the parties having the conduct of the cause was entitled to 
take out representation to the deceased trustee {y). 

It may be added that under the Judicature Acts, a 
demurrer for want of parties will not lie {z). 



III. Who ought to he Served with Notice of the Judg- 
ment. — The Practice as to Service. — The Effect of 
Service on the Status of Parties served. 

(III.) Persons After providing in effect, as before mentioned, that any 

SEETBD WITH 

HOTioB OF THE residuary legatee or next of kin, as regards personal estate, 
and as regards real estate, any legatee interested in a 
legacy charged upon real estate, any person interested in 
the proceeds of real estate directed to be sold, and any 
residuary devisee or heir, might have a decree for admin- 
istration against the executor, administrator, or trustee, 
without serving any person beneficially entitled, and that 
any executor, administrator, or trustee might obtain a 
decree against any one legatee, next of kin, or cestui que 
All who would trvM, the Chancery Procedure Act, 1852, enacts that in 
been necessary ^H the above cases the persons who, according to the 
parties. ^^gjj^ practice of the Court, would be necessary parties to 

the suit, shall be served with notice of the decree (a) ; 
Trustees and (6) that in all suits concerning real or personal 

ceSr^oL**''^ estate vested in trustees under a will or otherwise, such 
trmtent. trustees shall represent the persons beneficially entitled 

under the trust, in the same manner and to the same 
extent as the executors or administrators in suits con- 
cerning personal estate represent the persons beneficially 
interested in such personal estate, and that in such cases 
it shall not be necessary to make the persons benefi- 
cially entitled under the trusts parties to the suit ; but 
the Court might, upon consideration of the matter, at the 



(y) Moore v. Morris, 13 Eq. 139. (a) S. 42, r. 8. See post, 

(«) Werderinwn v. Soc. Gen. p. 47 (/). 
dElectridU, 19 C. D. 246. (6) K. 9 ; and see post, p. 43. 
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hearing, if it should so think fit, order such persons, or 
any of them, to be made parties. These provisions are 
by O. XVI. r. 12 confirmed, and directed to be in force as 
to actions in the High Court. 

The result of the practice established by the Chancery 
Procedure Act, and continued under the Judicature Act, 
is to make it unnecessary, in a case where only the com- 
mon judgment for administration is required, to name 
as defendants on the record any persons other than the 
executors, administrators, or trustees, but to make it 
incumbent on the plaintiff, when he has obtained his 
judgment, to serve notice of it on all those persons, if 
any, who, but for the practice so introduced, must have 
been parties to the record. It is obvious, therefore, that 
the old cases as to who were necessary parties in the first 
instance survive as authorities upon the question what 
persons ought to be served with notice of the judgment. 

Formerly it was necessary that a party coming to a Ueason for 
Court of Equity for relief should bring regularly before interested* 
the Court, either as co-plaintiffs with himself or as defend- parties before 

_ '■ the Court. 

ants, all persons so circumstanced that, unless their rights 
were bound by the decree of the Court, they might 
cause future molestation or inconvenience to the party 
against whom the relief was sought ; but now a plaintiff 
is enabled, in many cases, to avoid the expense of making 
such persons active parties to the cause by serving them 
with notice of the judgment (c). 

We proceed to consider upon whom such notice ought 
to be served, premising that the Court has power to direct 
service of an order made on an originating summons (d) 
with the like effect as service of a judgment pronounced 
in an action commenced by writ (e). 

(c) Daniell (194, 275) 172, 358. 467 ; Strong v. Moore, 22 L. J. Cli. 

(d) As to which, see ante, p. 1. 917. 

(e) Jierkehy v. Mason, 19 Eq. 
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All interested 
in personalty 
alone repre- 
sented by 
the executor. 



In general, all 
residuary 
devisees and 
legatees must 
be before the 
Court. 



An executor represents suflBciently all who are inter- 
ested in the personalty (/), and accordingly legatees out 
of personal estate only need not, while those whose lega- 
cies are charged on the realty must be served with notice 
of the judgment (g). It is perfectly settled, as a general rule, 
that a pecuniary legatee need not be served in an action 
for an account of personal estate, it being the duty of the 
executors to protect the estate from improper demands Qi), 
nor need legatees and annuitants who have no charge on 
the real estate, in a suit for administration of real and 
persohal estate, although they may collaterally or inci- 
dentally be interested in the real estate (i). 

Subject to the rule above mentioned as to trustees 
representing beneficiaries (read by the light of the cases 
presently cited), and to the rule referred to below as to 
one member of a class being taken to represent the whole 
class, and to the decision that it is not necessary to serve 
persons who, on a disputed construction of a will, have no 
reasonable ground of claim Qc), and to the power vested in 
the Court by the Cons. Ord. referred to below to dispense 
with service, all residuary devisees (Z), though but con- 
tingently entitled {m), or their assignees or mortgagees 
■pendente lite {ri), and residuary legatees (o), must be 
sei-ved with notice of the judgment. It is a general rule 
(with a possible exception in some cases of extreme difiEi- 
culty) that, where an estate is to be sold' under the direc- 
tions of the Court, all the persons interested in the proceeds 



(/) Goldsmid v. Stonehewer, 9 
Ha. App. 38. 

{g) Morse v. Sadler, 1 Cox, 352. 

(A) Per Lord Langdale, Marquis 
of Hertford v. Comd de Ziehy, 9 
Beav. 15 ; and see post, p. 93 (i/). 

(i) Per Romilly, M. K., Jennings 
V. Paterson, 15 Beav. p. 30. 

{k) Boody v. Siggins, 9 Ha. App. 
32. 



{I) Parsons v. Neville, 3 Bro. C. 
C. 365 ; Doody v. Siggins. 

(m) Phillipson v. GaUy, 6 Ha. 
26. 

(w) Humble v. Shore, 3 Ha. 119 ; 
Freeman v. Pennington, 3 De G. F. 
& J. 295 ; Brandon v. Brandon, 3 
N. R. 287. 

(o) Daniell, (223) 198. 
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must, if not already parties, be so served (p). "Where a 

testator has directed the produce of real estate to be held 

in strict settlement, all persons entitled under the directed 

settlement down to and including the first vested estate of 

inheritance must be served (q). It is not necessary to 

serve notice of the judgment on persons claiming specific 

portions of property in the possession of the deceased at 

his death (r). 

Executors with a power of sale are trustees within the How far trus- 
tees represent 
meaning of the 9th rule (s) of the 42nd section of the their cestuis 

Chancery Procedure Act (t), but, notwithstanding the *"' "'"^'"*- 
rule, it was formerly held that trustees of the real estate 
only represent infant, not adult cestuis que trustent (u) ; 
if, however, an adult has settled his share, the trus- 
tees of such settlement must be served, and then 
represent, under the rule, the beneficiaries under their 
settlement (x). But having regard to the express words 
of O. XVI. r. 7, and to the observations thereon in 
Mills V. Jennings (y), it is submitted that in the 
absence of any direction of the Court to the contrary, 
trustees do now represent aU their cestuis que trustent 
for the purposes of an administration action, unless 
any questions arise between the various cestuis que 
trustent {z). Where A. has covenanted with B. to 
transfer stock into the names of trustees upon trust 
for B., it is not necessary, in an action by B. as creditor 
for the administration of A.'s estate, to serve notice of 
the judgment on those trustees {a). 

(p) Doody V. Biggins. App. 38 ; and see Jones v. ffow, 7 

(q) Pigott V. Pigott, 2 N. E. 14. Ha. 267, 270. 

(r) Barker v. Sogers, 7 Ha. 19. {x) Densem v. JSlworthy, 9 Ha. 

\s) Ante, p. 40. . App. 42. 

(t) Shaw V. Hardingham, 2 W. (y) 13 C. D. 639. 

E. 657 ; and see Smith v. Andrews, (2) See also Goodrich v. Marsh, 

4 W. B. 353 ; Bolton v. Stamnard, W. N., 1878, 186. 

4 Jur. N. S. 576. (o) Watson v. Parker, 6 Beav. 

(m) Ooldimidv. Stonehewer,S'H.B,. 283. 
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Where a person who has been served with notice of the 
judgment effects a settlement of his share, the trustees 
thereof must be served (6). But it has been said that 
trustees of the deceased's estate appointed after judgment 
cannot properly be brought before the Court by service 
of the judgment, not being within the words of r. 8 of 
42nd section of the Chancery Procedure Act (c). 

Where the suit was by appointees, and there was a 

question as to the validity of the appointment, it was held 

that the party entitled in default of appointment ought 

to be brought before the Court (d). 

One or more of Where there are numerous parties having the same 

a cla^s in aame ■ , , • . • ^ , . 

interest interest m one action, one or more oi such parties may 

al)pointe"to ^^^ °^ ^® sued, or may be authorised by the Court to 
sue or be sued defend in such action, on behalf or for the benefit of all 

on behalf of or . ci i 

for all. parties so interested (e). See also r. 9a, under which the 

Court is empowered to appoint any person or persons to 
represent any heir-at-law, next of kin, or class, before such 
heir, next of kin, or class shall have been ascertained (/). 
So, under the old practice, where the residuary legatees 
were very numerous, some of them sufficiently represented 
the rest (g). 

The Judge in Chambers will not, in general, in the first 
instance direct upon whom the notice of the judgment is 
to be served (h). 
Service upon Until recently, where any person required to be served 
m ants, c. ^-^^^ notice of a judgment was an infant or a person of 
unsound mind not so found by inquisition, the notice 
was to be served upon such person or persons, and in such 

(6) ff^hiteY. Stewart,35Bea.v.Z0i. D. 230. 

(c) Colyer v. Colyer, 11 W. R. (g^) GoiMwm v. Thompson, 16 
355 ; see WiUiamson v. Jefferys, Tes. 328 ; Harvey v. Ewniey, 4 
12 W. R. 403. Beav. 215 ; and see Smart v. Brad- 

(d) Grace v. Terrington, 1 Coll. 3. stock, 7 Beav. 500. 

(e) 0. XVI. r. 9. This may be (h) Daniell (277) 396 ; but see 
done at the hearing. De Balinhard v. Bullock, 9 Ha. 

(f) See Cliester v. Phillips, 4 C. App. 13. 
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manner as the Judge to whose court the cause was 
attached might direct (i), and for the purpose of procur- 
ing this direction the plaintiff was by the 7th of the 
" Regulations'' of August 8, 1857 (j), directed to make an 
ex parte application by summons, and thereupon to show 
by affidavit certain particulars relating to the infant or 
person of unsound mind as therein mentioned. As a rule 
an infant might be served personally (k), but now notice 
of a judgment or order on an infant or person of unsoimd 
mind not so found by inquisition is to be served in the 
same manner as a writ of summons in an action (I), i.e.,, 
in the case of an infant, unless otherwise ordered (m), on 
the infant's father or guardian, or, if there be no father 
or guardian, on the person under whose care the infant is, 
or with whom the infant resides {n), and, in the case of a 
person of unsound mind not so found (unless otherwise 
ordered), on the person under whose charge such person 
is, or with whom he or she resides (o). Where a husband 
and wife have to be served, the notice must be served on 
each personally, notwithstanding that they are residing 
together (p). Where, upon the hearing of the summons Service dia- 
to proceed (q), it appears to the Judge that by reason of ^^"^* ^' ' 
absence, or for any other sufficient cause, the service of 
notice upon any party cannot be made, or ought to 
be dispensed with, the Judge may, if he shall think fit, or substituted 
wholly dispense with such service, or may, at his discre- allowed, 
tion, order any substituted service or notice by advertise- 
ment or' otherwise in lieu of service (r). An application 

(i) Cons. Ord. VII. r. 5. deemed good service (ibid., and see 

ij) Morgan, 5th ed. 166. Seton, 1624, No. 7 ; Pemb. 10). 

(k) Clarke v. Clarke, 1 W. R. (») 0. IX. r. i. 

48 ; Chalmers v. JUxwrie, 10 Ha. (o) 0. IX. r. 5. 

App. 27. ip) Braith. 520 ; and see 45 & 

{I) 0. XVI. r. 12a. 46 Vict. c. 75, s. 1 (2). 

(to) But the Court or a Judge (q) See post, p. 86. 

may order that service made or to (r) Cons. Ord. XXXV., r. 18. 

be made on the infant shall be 
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under this order is usually required to be made by ex 
parte summons, supported by evidence of the facts on 
which it is founded ; and, where a special mode of service 
is directed, an order is ordinarily drawn up by the Regis- 
trar, which will contain a direction that a copy of it shall 
be served with the notice. Where service is dispensed 
with, an order to that effect is not usually drawn up, but 
the fact is stated in the Chief Clerk's certificate of the 
result of the proceedings (s). 
Birth of infant If during the progress of an administration suit a child 

beneficiary i i • • ■, 

after action was born who took an mterest m the property, and it was 
"""^ ■ desired that he should be bound by the proceedings, there 

was jurisdiction to make an order under 15 and 16 Vict., 
c. 86, s. 52, bringing the child before the Court, and direct- 
ing that he should be so bound (t) if no proceedings had 
been taken in the action after his birth (m.) ; otherwise a 
supplemental suit was necessary (x) ; and in a subsequent 
case, a Chief Clerk's certificate, which had been filed after 
the infant's birth, was allowed to be taken off the file and 
the usual supplemental order was then made (y); and 
though, by Order L. r. 4, it is expressly provided that in 
such a case an order may be obtained that the proceed- 
ings may be carried on between the continuing parties 
and the infant, upon an allegation of the child's birth, it 
has been held that this is subject to the same proviso — 
that no proceedings have been taken since the birth (2). 
Entry of memo- A memorandum of the service upon any person of 
service. notice of the judgment shall be entered in the office of 

the Clerks of Records and Writs upon due proof by affi- 
davit of such service (a). 

(s) Daniel], (277) 361. (y) GutUert v. ffarmby, 13 Eq. 

(t) Egremont v. Thompson, 4 Ch. 202. 

448. («) Haldane v. Eckfmi, W. N., 

(m) Oapps V. Cwpps, 4 ibid. 1 ; 1879, 80. 

Austen v. Haines, 4 iMd. 445, (a) Cons. Ord. XXIII. r. 19. 

(a) lUd. 
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Notice of a judgment shall be intituled in the cause, Title and en- 
and there shall be indorsed thereon a memorandum in 5,0^0^ " 
the. prescribed form or to that effect (b). 

Notice of a judgment may be served out of the juris- Service out of 

T . , , ... the jurisdic- 

diction, whether pronounced on an origmating summons tioa. 
or in an action instituted by writ (c), but an order is neces- 
sary for leave to do so (d). 

Service of a copy of the judgment is regarded as Service of a 
service of notice of the judgment, but the copy must be 
indorsed in like manner as a notice (e). 

Persons who are not made parties, and have not yet 
been served with notice of the judgment, have no locus 
staTidi, though interested in the subject matter of the 
action (/). 

Persons served with notice of the judgment are after Persons served 
such notice bound by the proceedings in the same man- proceedings, 
ner as if they had been originally made parties to the 
action (g). Notice of the judgment is notice of the 
subsequent proceedings, and persons once served with 
notice of the judgment, though they have not attended 
the proceedings, need not, as a rule, be served with 
any further notice (h), nor, before the certificate be signed, 
with a summons to proceed (i), but where it was desired 
on further consideration to obtain a personal order for 
payment of money against parties who had been served 
with notice of the judgment, but who had not obtained 
an order to attend the proceedings, Jessel, M. E., con- 
sidered that they ought to be served with notice of the 



(b) Cons. Ord. XXIII. r. 20 ; for 101. 

the form, see Appendix, p. 195. {g) Chancery Procedure Act, 1852, 

(c) Strong v. Moore, 22 L. J. Ch. s. 42, r. 8 ; and see Doody v. Eig- 
917 ; Chalmers v. Laurie, 10 Ha. gins, 9 Ha. App. 32. 

App. 27. {h) Lee v. Sturrock, W. N., 1876, 

id) Daniell, (277) 360. 226. 

. (e) Braith. 519. (i) Oreen v. Measwres, W. N., 

(/) Lloyd V. Cross, W. N., 1871, 1866, 122. 



48 



OF THE PARTIES TO ADMINISTRATION ACTIONS. 



but cannot be 
made to 
account till 
made parties. 



Nor can they 
be treated as 
co-plaintiffs, 
and obtain 
inquiries as 
such. 



Parties served 
may obtain 
order of course 
to attend the 
proceedings. 



Infants. 



action having been set down on further consideration, 
and directed that the further consideration should stand 
over for that purpose (k). 

Though bound by the proceedings, a person served is 
under no liability to account : a plaintiff must make a 
person against whom he seeks an account a party to 
the action, and pray specific relief against him, or else 
some independent proceeding must be taken to enforce 
the liability {I). On the other hand, persons served 
cannot be treated as co-plaintiffs, and no inquiries can 
be obtained in the action for their benefit that could 
not be obtained between co-defendants (ja), unless, as it 
would seem, the party served be the Attorney-General (n). 
Where, however, the plaintiff in an action for admin- 
istration was, after judgment, found to have no title, the 
action was stayed on the application of a party served 
with a notice of the judgment (o). 

Parties served may by an order of course have liberty 
to attend the proceedings under the judgment (p), but 
not necessarily at the expense of the estate (y). A copy 
of every such order should be served on the solicitors 
of all parties in the cause, and of all persons who have 
leave to attend the proceedings, and a copyj certified 
by the solicitor to be a true copy, should be left at 
the Judge's Chambers (r). Infants and persons of un- 
sound mind not so found by inquisition, attend the 
proceedings by their guardians ad litem, who are ap- 
pointed in the same manner as guardians ad litem to 
defend actions (s), and the Judge may, at anytime during 



(fc) Rees V. George, 15 C. D. 490. 

{I) Walker v. Seligmann, 12 Eq. 
152 ; cf. Sees v. George, ubi supra. 

(m) Whitney v. Smith, i Ch. 
613. 

(n) See Johnstone v. Hamilton, 
cited, post, {z). 



(o) Houseman v. Houseman, 1 C. 
D. 535. 

{p) Chancery Procedure Act, 
1852, s. 42, r. 8. 

(?) See post, p. 93. 

(r) Daniell, (279) 363. 

(») Daniell, (280) 363. 
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proceedings in Chambers under any judgment require a 
guardian ad litem to be appointed for any infant or 
person of unsound mind not so found, wlio has been 
served with notice of such judgment {t). 

A party served may, within one lunar month after Persons served 

. ^ may apply to 

service, apply to the Court to add to, or appeal from {u) add to the 
the judgment {x) ; but, senihle, the time may be extended •''^ ^""^^ ' 
in the case of a person out of the jurisdiction {y), and 
the limit does not apply to the Crown {z). Such appli- 
cation is usually mada on summons (a) ; but where a 
party served, who is aggrieved by the decree, is unable 
to raise his case {e.g. a charge of wilful default or breach 
of trust) under the pleadings, be should move on notice 
for leave to institute an action in the nature of review (6). 



(<) Cons. Ord. VII. rr. 6, 7. 

(«) BruffY. Cobbold, 7 Ch. 217. 

(a) Chancery Procedure Act, 1852, 
s. 42. r. 8 ; Cons. Ord. XXIII. r. 
18 ; XXXVII. r. 10 ; seepost, Ch. iv. 

{y) See Strong v. Moore, 22 L. J. 
Ch. 917. 



{z) Johnstone v. Hamilton, 11 
Jur. N. S. 777. 

(a) DanieU (279) 363. 

(6) Kidd V. Cheyne, 18 Jur. 348 ; 
Partington v. Reynolds, 4 Dr. 
2S3. 



CHAPTEK IV. 

THE JUDGMENT ANB ADDITIONS MADE TO IT. 

Administra- It does not fall within the scope of this treatise to deal 
niouid"d^*" with the various forms which, according to the circum- 
Cour'Ao'deal 8*^°^®^ of each case, a judgment for administration assumes, 
with the whole A few of the more ordinary Forms are, by the kind per- 
furthercon- mission of Mr. Pemberton, printed in the Appendix, 
sideration. ^^^^^ p jgg ^^^ . ^^^ -^ -^ sufficient here to say that 

except where the executor or administrator admits assets, 
and, in a creditors' action, the debt of the plaintiff is proved 
or admitted, or, in a legatee's action, the legacy is assented 
to (b), such accounts and inquiries will be directed, and 
such declarations made, as are required in each case to 
enable the Court, when the action shall come on for 
further considei-ation, to deal effectively with the estate. 
Where, however, the debt is so proved or admitted, or the 
executor or administrator has assented to the legacy, and 
assets are admitted, the plaintiff, whether creditor or 
legatee (c), is entitled at the hearing to an immediate judg- 
ment for pajrment, with costs,and not merely to a judgment 
for an account, for, the legal personal representative making 
himself liable, the other creditors cannot be prejudiced (d); 

(a) This subject is amply dis- reasons for trying the question with- 

cnssed and illustrated in Seton, 801 out a jury {Sunt t. Chambers, 20 

— 827, 848—855, and Pemberton, C. D. 365) ; and see Beynon v. 

Ch. vi., to which the reader is Beynon, W. N. 1873, 18d. As to 

referred. what acts amount to assent to a 

(6) Where assets are admitted legacy, see Comp. Exors. 120 — 123, 

(as to which, see Comp. Exors., 223 and Seton, 860, 861, where the cases 

— 226), but the debt is disputed, are collected. 

and the defendant desires a trial by (c) Woodgatev. Field, 2 Ha. 211 ; 

jury, the proper course is to transfer Whittle v. Henning, 2 Beav. 396. 

the action to the Queen's Bench (d) Woodgate v. Field, 2 Ha., 

Division, unless the Judge sees p. 213. 
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and, by admitting assets, the executor of an executor ren- 
ders himself liable to the same judgment as the executor 
himself, if living, would have been liable to in respect of 
the personal estate of the original testator (e). 

It will be seen on reference to the forms given in the l^ess extensive 

. . in creditors' 

works above mentioned, that, although the purview of the actions, 
judgment, when pronounced at the instance of a creditor, 
is more limited than when it is obtained by a beneficiary, 
executor, administrator, or trustee, yet in each, accounts 
are directed to be taken «f the deceased's debts, funeral ex- 
penses, and personal, or real and personal estate, including (/) 
an inquiry what parts, if any, of his personal estate are 
outstanding or undisposed of. In the former case, how- 
ever, the payment of debts is the object principally aimed 
at, the plaintiff's interest in the estate ceasing with the 
satisfaction of his claim {g) ; whUe, in the latter, the Court 
goes further, providing for the payment not only of the 
creditors, but also of the legatees, and, in short, supervises 
the complete administration of the estate. As to the 
distinction between common judgments and judgments 
charging the trustees on the footing of wilful neglect or 
default, see ante, p. 15. 

The accounts and inquiries directed by the judgment 
are usually taken and made in chambers, but they may 
be referred to an official referee (A,). 

(«) Davenport v. Stafford, 2 De will, on further consideration, be 

G. M. & G. 901. carried over to a separate account, 

(/) Under Cons. Ord. XXIII. i. with liberty (for beneficiaries) to 

1 i, *pply ; see the Form of Order, Seton, 

(gr) Accordingly, in a creditors' 837. It. may be mentioned that 

action, no inquiries will be ordered in taking the accounts of the per- 

as to the propriety of proceedings sonal estate, property specifically 

proposed to be taken for the bene- bequeathed is not excepted in a 

flcial management and realisation of creditors' action, as in a legatee's ; 

the estate (ColHnson v. Ballard, 2 Seton, 955 ; Pemb. 178 ; Appendix, 

Ha. 119) ; but after providing for post, pp. 195, 199. 
payment of costs and of the debts, (h) Sykes v. Brook, 50 L. J. Ch. 

the residue of the estate (if any) 744 ; but in a partnership action 

E 2 
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Further 
accounts or 
inquiries may 
be ordered ; 



but formerly, 
not so as to 
charge de- 
fendants with 
wilful default ; 



otherwise, 
under the new 
practice. 



It was provided by Cons. Ord. XXXV. r. 19, that, 
where, in the prosecution of the decree or order, it 
appeared to the Judge that it would be expedient that 
further accounts should be taken or further inquiries made, 
he might order the same to be taken or made accordingly. 
In pursuance of this rule, a further inquiiy was directed 
as to leases granted by a trustee, and his expenditure in 
repairs (i). But it was considered that a decree for ad- 
ministration in the common form could not be so added 
to as to charge the defendants on the footing of wilful 
default (k), though Stuart, V.-C, was of a different 
opinion (I) ; nor, after the common decree, could the 
defendants be so charged on further consideration, or an 
inquiry be then directed on the subject, though the chief 
clerk's certificate had laid the foundation for such a charge 
or inquiry, and wilful default had been sufficiently alleged 
on the pleadings (m,), on the principle that matters in issue 
at the first hearing, which were neither decided, put into 
a train of investigation, nor reserved, must, on further 
consideration, be regarded either as abandoned or as points 
on which the plaintiff was entitled to no order (n). But 
now, by O. XXXIII., the Court or a Judge may, at any 
stage of the proceedings in a cause or matter, direct any 
necessary inquiries or accounts to be made or taken (o) ; 
and, if wilful default is properly charged in the statement 
of claim, it would appear that, under the new practice, a 



(Hales V. Morris, 1882) Kay, J. 
said that tbough there was an ad- 
vantage that the proceedings con- 
tinued de die in diem, yet tlie ex- 
pense was so much greater that this 
course should never be directed un- 
less both parties desired it. 

{i) Mutter v. Hiidson, 2 Jur. N. 
S. 34. 

{k) See Partington v. Reynolds, 
i Dr. 261, and compare Nelson v. 
Booth, 3 De G. & J. 119. 



(l) Mirehouse v. Herbert, 5 "W. 
B. 684. 

(m) Garland v. IMlewood, 1 
Beav. 527 ; Oreen v. BadUy, 7 
Beav. 274 ; Coope v. Carter, 2 De 
G. M. & G. 292 ; Jones v. Morrall, 
2 Sim. N. S. 241 ; compare Morgan 
V. Morgan, 13 Beav. 441. 

(n) Passingham v. Sherhom, 9 
Beav. 424. 

(o) Barher v. Mackrell, 12 C. D. 
634. 
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judgment on that footing may be pronounced, or in- 
quiries directed, at any time during the progress of an 
action (p), provided, of course, the plaintiff establish his 
case by sufficient evidence (q). Stuart, V.-C, said that a 
Judge may direct any further account or inquiry that 
may seem to him necessary, without evidence, on the 
suggestion of a suitor (r) ; but it is submitted that the 
practice is not so, except in quite simple and ordinary 
cases, certainly not where it is sought to charge for wilful 
default. 

An application for further accounts or inquiries may be How applioa- 

.,, tion made to 

made on summons or motion, it, however, it should be add to judg- 
made on motion, when the cheaper procedure would be ^^^ " 
equally available, the applicant might be ordered to pay 
the extra costs occasioned thereby. 

If desired by any party, the Judge may direct the 
further accounts or inquiries to be considered in open 
Court (s). 



(y) Job V. Job, 6 C. 


D. 


562 ; 


(r) MvMer v. Hudson, 2 Jur. N. 


Mayer v. Murray, 8 C. 


D. 


424; 


S. 35. 


Luke V. Tonkin, 21 C. 


D. 


767; 


(s) Cons. Ord. XXXV. 19 ; see 


aod see ante, p. 16. 






Clark T. Phillips, 2 W. R. 331. 


(j) See ante, p. 17. 
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AfUr judg- 
ment, new 
trustee cannot 
be appointed 
without 
approTal of 
the Court; 

nor invest- 
ments made, 
nor powers of 
management 
exercised. 



THE EFFECT OF JUDGMENT FOR ADMINISTRATION ON 
POWERS AND DISCRETION OF TRUSTEES AND EXECUTORS. 

We have to consider in this chapter what effect the 
mere institution of an action for administration, and what 
effect judgment for administration has upon the powers 
and discretion of trustees and executors. These questions 
have several times arisen for decision, but the cases on 
the subject are not always to be easily reconciled one 
with another. 

After judgment the Court will restrain a trustee from 
appointing new trustees, except under its direction. It 
does not, said Lord Eldon, prevent the exercise of his 
discretion, but takes care that it shall be duly exer- 
cised (a). So, after judgment, trustees and executors can- 
not exercise powers of investment, except under direction 
of the Court (6) ; for then all powers of management {e.g., a 
discretionary power of investment), which may be vested 
in them are subject to the control of the Court, and the 
Judge who exercises such control must be personally satis- 
fied of the propriety of the course proposed to be adopted 
by the trustee (c). An estate was administered under the 



(a) Webb v. Earl of Shaftesbury, 
7 Ves. 480, 487 ; and see Anon. v. 
Bobarts, IJ. & W. 251 ; Middleton 
V. Beay, 1 Ha. 106. But the Court 
is bound to adopt the nominee of 
the person to whom the power of 
appointment is given, unless he re- 



fuses to nominate any but a person 
who is unfit (Kennedy v. Turnley, 
6 Ir. Eq. R. 399). 

(ft) Widdowsan v. Duck, 2 Mer. 
494. 

(c) BeChell v. Abraham, 17 Eq. 
p. 27. 
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Court, and all claims being provided for, the devisee was 
let into possession ; a further claim being afterwards 
made against the estate, it was held that the trustees were 
not justified of their own authority in taking possession to 
provide for it (d). And, in general, after having invoked 
the aid of the Court in administering an estate, and after 
judgment for administration has been obtained, they 
cannot act (e) in the matter of the administration except 
under the sanction of the Court (/). 

Although up to judgment for administration an exe- Nor may one 
cutor may prefer any creditor over others of equal "^gj^j^g^j^ 
degree, and pay his debt in full (g), after judgment another, 
he is not at liberty to prefer one to another, or do any 
act which affects their relative rights (h), and there- 
fore has no power to give a creditor a valid acknow- 
ledgment of his debt, so as to take it out of the Statute 
of Limitations (i) ; nor will he be allowed payments 
made to creditors after judgment, though he will be 
permitted to stand in their place (k). But unless he has But an exe- 
waived his right by his form of pleading (l), he may exer- exercise his 
cise his right of retainer, notwithstanding judgment ^5^^*^°^ 
for administration has been given in an action by the 
other creditors, and the assets out of which he seeks to 
retain have come to his hands after judgment (m) ; and 

(d) Underwood v. Hatton, 5 Beav. Nuttall, 12 C. D. p. 64. 

36. (») Phillips V. Beal (No. 2), 32 

(e) Shadwell, V.-C, refused to Beav. 26. But he may Tetain for 
hold that an anuuity given to an his own debt, statute-barred before 
executor "for his trouble" ceased the death of the testator; Mill v. 
upon the institution of a suit, un- Walker, 4 K. & J. 169. 

less it could be shown that the {k) Jones v. Jukes, 2 Ves. 518 ; 

trouble of the executorship had Mitchelson v. Piper, 8 Sim. 64 ; 

ceased ; Baker v. Martin, 8 Sim. 25. Irby v. Irby, 24 Beav. 525. 

(/) Minors v. Battison, 1 App. {I) Player v. Foxhall, 1 Russ. 

Cas. p. 453. 538 ; and see Ferguson v. Gibson, 

(g) I/yttleton v. Cross, 3 B. & C. 14 Eq. 379. 

p. 322, and see post, p. 58. (m) Nunn v. Barlow, 1 S. & S. 

(h) Shewen v. Vanderhorst, 2 R. 588 ; SJiarman v. Budd, 27 L. J. 

& M. 76 ; per James, L. J., Lee v. Ch. 844. 
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Executor may 
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assets after 
judgmtnt. 



Before 
judgment, 
trustees may 
exercise dis- 
cretion. 



this right is not aifected by the statute 32 & 33 Vict. 
c. 46 {n), or by sect. 10 of the Judicature Act, 1875 (o), or 
by the fact that he is himself suing as creditor on behalf 
of himself and all other creditors (p), even though the 
fund out of which he claims to retain his debt has been 
paid into Court {q). 

An executor can mortgage the assets after judgment, if 
no receiver has been appointed, and no injunction been 
granted restraining him from dealing with them (r). So, 
trustees can, after judgment, exercise discretionary powers 
of maintenance, education, &c. (s), for the doctrine of 
Wdib V. Earl of Shaftesbury (t) applies only to cases of 
management (u). 

In Cafe v. Bent (x) the question was as to an appoint- 
ment of new trustees by a surviving trustee, after a bill 
for accounts had been filed against him, but before decree, 
and the Vice-Chancellor's judgment in that case is often 
cited on this subject. " There is no authority," he' said, 
" for the proposition that the mere filing of a bill has the 
effect of suspending the power given by the will to 
the surviving or remaining trustee. There is no reason 
why the mere institution of a suit, which may never be 
prosecuted, should have the effect of preventing trustees 
from exercising their discretion. Where, indeed, the 
Court has assumed the execution of the trusts, it would be 
highly inconvenient, if not impracticable, that the trustees 
should afterwards act independently of the Court. The 
Court does not, however, in the absence of any misconduct 



(n.) Crowder v. Stewart, 16 C. D. (r) Berry v. Gibbons, 8 Ch. 747. 



368 ; and s&&post, p. 164, 

(o) Lee V. Nuttall, 12 C. D. 61 ; 
and see post, p. 164. 

(p) Campbell v. Campbell, 16 C. 
D. 198. 

(q) Richmond v. White, 12 ibid. 
361 ; and see post, p. 58. 



(s) Sillibourne v. Newport, 1 K. 
& J. 602, approved by Jessel, M. R. , 
Bethell v. Abraham, 17 Eq. p. 26. 

(t) Ubi supra. 

(u) Per Jessel, M.R., 17 Eq. 26. 

(a) 3 Ha. 245. 
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of the trustees, deprive them of the exercise of their dis-' 

cretion, but only requires them to act under the control of 

the Court. That is all that the case of Wehh v. Earl of 

Shaftesbury decided upon this point. If the trustees, by 

acting independently after the suit has been instituted, 

should occasion expense which might have been avoided if 

they had acted under the direction of the Court, they may 

be made to pay the expense occasioned by such conduct. 

The decision in Attorney -General v. Clack (y) is to that 

effect. But the mere »filing of a bill cannot have the 

effect of preventing trustees from doing acts which are 

necessary to the due execution of the trust which is 

imposed upon them. Such a rule might, in many cases, 

operate to destroy the trusts altogether " (z). So it has And the Court 

been held that where a discretionary trust (e.g., for distri- ^^^ ^j^ ™ ^'^' 

bution of a fund) is vested in trustees, the Court will not " absolute" 

' _ or ' uncon- 

interfere with the exercise of the discretion, if it be not trolled " dis- 

., , .,,.. in, cretion of 

capricious or improper, though a suit be instituted for the trustee. 
administration of the trust funds (a). It would seem, 
however, that unless there is an " absolute " or " uncon- 
trolled " or "irresponsible " discretion given to the trustees, 
the Court will in a proper case interfere with their exercise 
of discretionary powers (6). The old distinction between 
what may be termed restrictive and mandatory inter- 
ference, has recently been clearly pointed out by Jessel, 
M.R., in the following words : " It is settled law that 
where a testator has given a pure discretion to trustees as 
to the exercise of a power, the Court does not enforce the 
exercise of it against the wish of the trustees, but it does 
prevent them from exercising it improperly. The Court 

(y) 1 Beav. 467. Oisborne, L. R. 2 App. Cas. 300, 

(«) Per Wigram, V.-C, 3 Ha., p. Tabor v. Brooks, 10 Ch. D. 273, 

249. and Tempest \. Lord Oamoys, 21 

(a) Gray v. Gray, 13 Ir. Ch. E. ibid. 571, with Damy v. Ward, 7 
404. ibid. 754, Re Roper's Trmts, 11 ibid. 

(b) See and compare Gisborne v. 272, and Re Weaver, 21 ibid. 615. 
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Payment of 
debts. 



Sale of real 
and leasehold 



says that the power, if exercised at all, is to be exercised 
properly " (c). But, if trustees commence an action for 
administration, their discretion as to investments is, ac- 
cording to a decision of Romilly, M.R, taken away, and 
they must only act as the Court shall direct (d). 

An executor may, however, after action brought 
against him by a creditor, but before judgment, con- 
fess a judgment in favour of another creditor of equal 
degree, and thus give the latter a preference (e), though 
he cannot so confess to a stranger, a mere trustee for 
creditors (/). So, after the commencement of a creditors' 
action and before judgment, an executor or administrator 
may voluntarily pay any (g) creditor in full, though he 
may have had notice of the action, and he will be allowed 
such payment in his accounts (h). The only way to pre- 
vent such preferential payments being made is for the 
plaintiff, upon issuing the writ, to immediately apply for 
and obtain a receiver (i). Such an appointment will also 
deprive (k) the executor of his right of retainer out of 
assets got in by the receiver {I). An executor can sell and 
make a good title to leaseholds at any time before judg- 
ment (m) ; but devisees of real estate could not, it was 



(c) Tempest v. Lord Gamoys. 

{d) iJonsterdine v. Comterdine, 31 
Beav. 333. 

(e) Prince v. Nicholson, 5 Taunt. 
665 ; Waring v. Danvers, 1 P. 
"Wins. 295. 

(/) Tolputt V. Wells, 1 M. & S. 
p. 403. 

{g) A legatee cannot complain of 
the order in which an executor pays 
debts, even though he indirectly 
suffer loss (Turner v. Turner, 1 J. 
& W. 39). 

(A) European Assurance Society 
V. SadcUffe, 7 C. D. 733. See fur- 
ther, Maltby v. Russell, 2 S. & S. 
277; Ewrl Vane v. Rigden, 5 Ch. 663. 

(i) Per Jessel, M. E., European 
Assurance Society v. Badcliffe. 



(k) A receiver is never appointed 
except for misconduct or by the 
consent of the executor (Comp. 
ExoTS. 237 — 242; Richmond v. 
WhiM, 12 C. D., p. 362). The 
Court more readily appoints a re- 
ceiver where there is an administra- 
tor only: e.g., on the ground of 
poverty ; and absolute insolvency 
makes it "just and expedient "to 
appoint a receiver against an exe- 
cutor ; Gawthorpt v. Oawthorpe, 
W. N. 1878, 91. 

(J,) See Richmond v. White, and 
Eirt V. Burt, 31 "W. R. 334. 

(m) Neeves v. Burrage, 14 Q. B. 
504 ; and see Berry v. Gibbons, 
cited oMte, p. 56. 
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held, sell, except under the Court, after answer, though 
before decree (n), it being proper that trustees should 
obtain the sanction of the Court to their exercise of 
powers of sale and leasing (o). 

This being the state of the authorities, a trustee or 
executor, who has instituted or has had instituted against 
him an action for administration, should be very cautious 
in committing himself, without the sanction of the Court, 
to any but formal acts in connection with the estate, even 
if judgment has not been pronounced in the action; for, 
though an act on his part may be valid and effectual as 
between himself and strangers to the trust, it by no means 
follows that it is justifiable as between himself and his 
cestuis que trustent. 

(11) Walker y. Smalwood, Ambl. (0) Turner v. Turner, 30 Bear. 

676 ; Annesley v. Ashurst, 3 P. 414. 
Wms. 282. 
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AS TO SECURING TRUST FUNDS BY ORDERING THEM 
INTO COURT. 

As soon as an executor, administrator, or trustee 
admits (a) a trust fund in hand, it is a matter of course, on 
an interlocutory motion, or where the application is un- 
opposed, upon a summons (6), by a party suflSciently inte- 
rested, to order it into Court (c), irrespective of danger to 
the assets or of misconduct by the trustee {d) ; and, where 
the admissions show the defendant to be a trustee of 
money, a mere formal denial of the fact will not prevent 
him from being ordered to bring in the money (e). But it 
has been said that the plaintiff's right must proceed upon 
admissions made in reference to an equity raised by him, 
not upon admissions in reference to an independent equity 
stated only in the admissions (/). 

In order to entitle a plaintiff to have the fund secured 
in Court, it is not necessary that he should show an 



(a) "The Coiirt has always, " said 
Lord Hatherley, "thought it de- 
sirable that an executor sJioiJd, by 
his answer, make a full discovery 
of the assets, so that the plaintiff 
may be in a position to move to 
have the balance brought into 
Court" (Thompson v. Dunn, 5 Ch., 
p. 576) ; and see Alison v. Alison, 
50 L. J. Ch. 574. 

(6) See Daniell, 1629 ; Thomp- 
son V. Hope, cited Seton, 84. 

(c) Per Eomilly, M. R., Danhy v. 
Danby, 5 Jur. N. S. 54 ; Rothwell 



V. Eothv-cll, 2 S. & S. 217. 

(d) Strange v. Harris, 3 Bro. C. 
C. 365 ; Bldke v. Blake, 2 Sch. & 
Lef. 26 ; Hamond v. Walker, 3 
Jur. N. S. 686 ; but see per Lord 
Langdale, Ross v. Ross, 12 Beav. 
p. 90. 

(e) Hagell v. Currie, 2 Ch. 449 ; 
and see Bank of Turkey v. Ottoman 
Bank, 2 Eq. 366. 

(/) Proud/oot V. Hume, i Beav. 
476 ; see per Eomilly, M. K., 
Wigl.esworlh v. WigUsworth, 16 
Beav. 269. 
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absolute title to maintain an action for administration ; 

for this purpose a priTnd facie title, affording a reasonable 

expectation of success at the hearing, is sufficient (g). Nor 

need the applicant necessarily show an absolute or vested 

interest in the fund ; for money has been ordered into 

Court oc the application of a party entitled merely to a 

contingent interest, notwithstanding the opposition of all 

the other interested parties (h), though in one case such a in vfhat cases 

motion was refused on the ground that there was no allega- * J„g^| icat'o^ 

tion of danger and that the fund might be sufficiently 

protected by distringas {i), and in another because all the 

persons interested in the fund had not been served with 

notice of the motion (k). In Braithwaite v. Wallis [l), 

Hall, V.-C, said that the rule was not absolute, though 

the fimd would no doubt be brought into Court in 

any case where there was reasonable ground for the 

application. 

The order for payment will go, where the trustee does 
not deny title in the applicant, but only does not admit 
that the title is as alleged {m). But the order has been 
refused to the plaintiff in a single creditor's suit, and 
to the next-of-kin of a deceased person, when they asked 
for it against the executor of an alleged will of the 
deceased, the validity of which was denied by them and 
was still sub judice {n) ; and a curator bonis and factor 
loco tutoris of Scotch infants was held not bound to pay 
into Court assets belonging to the infants receivable under 
an English will, of which the curator was administrator, 

(g) DanJyy v. Danby, S Jur. N. S. {k) Lewellin v. Cobbold, 1 Sm. 

54 ; Whitnwre v. Turqimnd, 1 J. & & G. 572. 
H. 296 ; Parry v. Ashley, 3 Sim. (I) 21 C. D. 121. 

100. ('") Symonds v. Jenkins, 24 W. 

{h) Barllett v. Bartlett, i Ha. R. 512. 
631 • Governesses' Benevolent Insti- (n) Beeve v. Goodvjin, 10 Jur. 

tulion V. Ruahridger, 18 Beav. 467. 1050 ; Edwards v. Edwards, 10 H». 

(i) Boss V. Ross, 12 Beav. 89. App. 63. 
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and which was in course of administration in Eng- 
land (o). 

The conduct of a trustee being proper, the Court will 
not, in general, on the application of one of several cestuis 
que tmstent — ^though it has power to do so — order pay- 
ment into Court of the whole fund, but only of the appli- 
cant's aliquot share {p). 
The Court will The mere existence of a discretionary power in trustees 
eretioTto'^" O'^f'^ a trust fund would afford no reason why the ordinary 
prevent need- j.jgjj^ ^^ jjg^^g j^ pg^j^j ^^^0 Court shouM not prevail, for 

less payment ° '^ -^ . . 

in and out. bringing it into Court would not prevent the discretion 
being exercised. Where, however, in such a case, the 
trustees were about to exercise their discretion in a proper 
manner, the exigency contemplated by the power having 
already arisen, the Court, to prevent useless expense, 
refused to order the fund to be paid in {q). 

An executor, having admitted a large balance to be in 
his hands, was ordered to pay the whole into Court, 
although he stated that an action at law was pending 
against him for a debt to a considerable amount due from 
the testator, but liberty was given him, in case the plaintiff 
in the action should recover, to apply to have a sufficient 
sum paid out again (r). However, in a like case in Ireland, 
the Court allowed the executor to retain sufficient not only 
for costs already incurred in connection with suits he was 
carrying on as executor, but also for probable growing 
costs (s). 

Where an executor admits himself to have been a debtor 



Debts admitted 
to be due from 



(o) Machie v. Darling, 12 Eq, (r) Ycare v. Harrison, 2 Cox, 377. 

319. The plaintiff in the action did re- 

(p) Hammid v. Walker, 3 Jur. cover, and the Court ordered the 

N. S., 686 ; and see Score v. Ford, amount to be paid out to him, not 

7 Beav. 333 ; Chaffers v. Headlam, to the executor (JMd. ). 

17 Jur. 754. (s), Betagh v. Concannon, 2 MoU. 

(}) Talbot V. Marshfield, 2 Dr. & 559. 
Sm. 285. 
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to the testator at the time of his death, this has always executor to the 

been held a clear admission of assets in his hands to the regarded as in 

amount of the debt, and he is compelled to pay it into ''^^ ^*'^^^- 

Court accordingly (t), even, in one case, where there were 

debts of the testator outstanding, the testator having died 

three years before (u). In these cases, the person to pay 

and the person to receive being the same, the Court 

assumes that what ought to have been done has been done, 

and orders the payment not as of a debt by a debtor, but 

as of moneys realised in the hands of the executor or 

trustee (a;). 

Moneys in the hands of his partner are moneys in an So, as to 

T 1 • moneys in the 
executor s own hands for the purpose of being ordered into hands of 

Court, though the partner be not before the Court (y). partner!^ ^ 

Where an executor admits that he has received a certain What moneys 

sum, but adds that he has made payments, the amount of ducted by 

which he does not specify, the Court will allow him to «''«'="*<"^- 

verify the amount of his payments by aflBdavit, and order 

him to pay the balance into Court (z) ; but he cannot 

make any deductions in respect of moneys which he has 

improperly applied, as will appear from several of the cases 

presently cited. Thus, where money appears to have been 

invested on an improper security, e.g., note of hand or 

bond (a), it will be ordered to be brought into Court within 

a given time ; but in a pi'oper case, the period will be 

extended from time to time to enable the defendant to 

realise the securities (6). And an administrator was 

ordered to transfer a sum of consols into Court upon an 

admission that he possessed it, and sold it out after the 

(<) Per Leach, V.-C. E., Eothwell 192. 

v. Eothwell, 2 S. & S., p. 218. {«) Anon., 4 Sim. 359. 

(■a) Mortlock v. Leathes, 2 Mer. (a) Vigrass v. Binfield, 3 Madd. 

491. 62 ; Collis v. Collis, 2 Sim. 365 ; 

(a;) Per Lord Cottenham, Eiehard- and see Payne v. Collier, 1 Ves. jr. 

son V. Bank of England, 4 M. & Cr. 170. 

p. 174. (6) Score v. Ford, 7 Beav. 333 ; 

(y) Johnson v. Aston, 1 S. & S. Wyalt v. Sharratt, 3 Beav. 498. 
73 ; White v. Barton, 18 Beav. 
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bill was filed, and invested it in other securities which he 
did not specify (c) ; but, in a similar case, where a trustee 
had a power to vary investments, some admission of mis- 
application was required (d). Again, a trustee was directed 
to bring into Court the amount of the loss sustained on an 
improper investment (e), and, a fortiori, the amount 
appearing by the answer to be due, after deducting items 
for which the trustee had taken credit in a debtor and 
creditor account set out in the answer, by which, however, 
he also admitted that he had applied them to purposes not 
warranted by the trusts (/). 
wiat amouDts In Freeman v. Favrlie (g), where an executor admitted 
siorbf ""'"' t*ia* t^e whole amount of the property was near .£40,000, 
executor. amj ^jj^t tjje whole was invested in India on public 
securities, either in his name or in the name of the house 
in which he was a partner, but subject to his disposal, 
unless some pai't was in the hands of the said house at 
interest, which he believed might be the case. Lord Eldon 
held that there was not a sufiScient admission of money 
in his hands to order the payment into Court of any part 
of it. But in Roy v. Gibbon (h), where the executor, who 
had proved the will in India, admitted that after payment 
of all the known debts, a certain balance of the estate 
remained in his hands, subject to other charges and 
expenses, the amount of which he had not ascertained, and 
that he had invested such balance on personal security in 
India, Wigram, V.-C, after remarking that the rule (as 
to precision of admission) was perhaps less strict at the 
present day than it was stated in Freeman v. Fairlie, 
ordered payment of the balance into Court, after retention 



(c) EiTide V. Blake, 4 Beav. 597; (e) Bourne v. Mole, 8 Beav. 177. 

Wiglesworth v. Wiglesworth, 16 (/) Nokes v. Steppings, 2 Ph. 

Beav. 269. 19. 

{d) Meyer v. Montriou, i Beav. {g) 3 Mer. 39. 

343. (A) 4 Ha. 65. 
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of a reasonable sum in respect of the suggested charges 
and expenses, by a day which would afford time for the 
remittance of the fund from India. 

Trustees sold out trust funds, and the produce was 
received by one alone, who misapplied it. The others 
were ordered to bring in the amount (i). 

A testator charged his real estate, which consisted of a 
single house, with an annuity to his widow, and, subject 
thereto, devised it in fee to his executrix. The testator 
had insured the house, but the policy expired a few months 
after his death, and was then renewed by the executrix. 
Soon afterwards the house was burnt down. The in- 
surance money was ordered into Court on the application 
of the annuitant, in a suit, to which the insurance company 
was a party, instituted by her for the administration of 
the testator's estate {k). 

As to the stages at which a plaintiff may apply for an At what stage 
order on a defendant to pay trust money in his hands into money will be 
Court, the rule seems now to be that he may obtain such paid into 
an order, whenever and by what ever means the defendant °^^' 
has, by himself or his agent, admitted, or must be taken to 
have admitted, that he has such a fund in his hands, or 
under his control, and that the plaintiff has a sufficient 
interest therein to entitle him to apply for the order in 
question. In support of this proposition only a few cases, 
in addition to those already referred to, need be cited. 
According to the practice of the Court of Chancery, when 
it was sufficiently ascertained after decree, as Sir John 
Le.ach said in Creak v. Capell (l), that a sum of money 
would be due on taking the accounts, the Court had power 
— a discretionary power, undoubtedly — to order that sum 
to be brought into Court as security. That was the 

(i) Wiglesworth v. Wiglesworth, (k) Parry v. Ashley, 3 Sim. 97. 

16 Beav. 269 ; Ingle v. Partridge, (I) 6 Madd. 114. 

32 Beav. 661. 
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general rule. Then how was it to be sufficiently ascer- 
tained ? Sir John Leach gave three instances in that case, 
but there may be many others. Sufficiency of ascertain- 
ment cannot be positively defined a priori, nor can it be 
limited a priori to any number of particular modes of 
proceeding, and we have a very strong instance of that in 
the case of Brown v. De Tastet {rn). That case is a very 
high authority to establish that without a confirmed report, 
but after accounts have been taken, the Court may look 
at the result of the accounts, and, upon being satisfied that 
there is a probability amounting to reasonable certainty 
that not less than a certain amount will be due from the 
defendants, may in its discretion direct the amount to be 
brought into Court. If the Judge finds that, by reason of 
unavoidable delay in ascertaining how much will be due, 
no certificate can be made, and no final decision as to the 
ultimate balance of the account arrived at, he has power to 
say, " I am satisfied now that this amount, at all events, 
has been sufficiently ascertained, and I will order the 
defendant to pay it into Court as security." This point is 
of general, if not of universal application, as regards the 
taking of accounts under judgments or decrees {n). 

(to) 4 Kims. 126. dient, the order may be expressed to 
(«) Per Jessel, M. E., London, be made without prejudice (Bourne 
Syndicate v. Lord, 8 C. D. 88, 89, v. Mole, 8 Beav. 177). Under the 
90. This case seems to over-rule old practice a plaintiff could not 
the decision in Douthwaite v. Spens- after decree obtain an order forpay- 
ley, 18 Beav. 74, that money found ment into Court on admissions 
due by a chief clerk's certificate wiU in the answer, but must have pro- 
not be ordered into Court until the ceeded on the examinatiou or re- 
expiration of eight days, unless an port ( Wright v. Lukes, 13 Beav. 
objection to the report by the party 107) ; but this canon cannot be ap- 
charged thereby, has been sooner plied to the modem statement of 
over-ruled. An order for payment defence, for by 0. XL. r. 11 [ante 
into Court is not necessarily a final p. 18), motions founded on admis- 
decision on the merits (see jper Jessel, sions in the pleadings may be made 
M. R., London Syndicate v. Lord, 8 at any stage of the action. 
C. D. 91), and, if thought expe- 
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There is not any virtue in one mode of admission rather Immaterial in 
than in another. What the Court has to be satisfied of is tiie*moMy"iY 
that the defendant has admitted the amount to be due. ?<imitted to be 

lu his handa. 

At one time it was supposed that the admission must be 
in an answer, and no doubt that was the practice of the 
Court of Chancery before decree. It was next settled that 
it need not be in the answer, but that it might be in an 
affidavit brought in by the defendant, or in an answer to 
a question which he could not help answering on an exam- 
ination taken by direction of the Master. Whether it was 
a compulsory statement on oath or a voluntary statement 
on oath was immaterial, because it need not be upon oath 
at all. A man may admit by his agent or solicitor that 
the sum is due ; he may put in a fomial admission to that 
effect without any oath whatever, or he may act in such a 
manner as to authorize a third person to admit for him. 
There is no difficulty in doing that, and, if the Court ascer- 
tains he has done it, the Court will act upon the admis- 
sion (o). Accordingly, where the Court had referred it to 
accountants to report on the accounts, and they verified 
by affidavit their report showing that £o4<l was due from 
defendant to plaintiff on the undisputed items, and that 
the disputed items were items of charge against the 
defendant, so that, however they were decided, the £541 
would not be reduced, the Court ordered that amount into 
Court (p). Like orders have been made upon the joint 
result of an affidavit of a plaintiff charging the defendant 
with having a sum of money in his hands and an affidavit 
by the defendant before answer (q), and also in a case 
where the plaintiff, immediately after the issue of the writ, 
moved for payment into Court by the defendant of a trust 
fund which it was shown by affidavit he had received, and 
the defendant did not appear on the motion, the defendant 

(o) Per Jessel, M. R., London {p) London Syndicate v. Lord. 

Syndicate v. Lord, 8 C. D. p. 90. (?) Jervis v. White, 6 Ves. 738. 

F 2 
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in these circumstances being treated as admitting 
that the money was in his hands for the purpose of the 
application (/■). 
Motions under Motions for payment into Court of funds admitted to be 
r. 11. in a defendant's hands are constantly made under 0. XL., 

r. 11 (s). The Order is stated ante, p. 18. 

Money may he ordered into Court at the trial of an 
action without a notice of motion for that purpose (t). 

In the Chancery Funds Consolidated Rules, 1874, are 
contained directions with respect to the payment of money 
and transfer of stock into Court. 
Inrestment of When paid into Court, money will either be placed on 
Court. deposit at £2 per cent, per annum, or invested. Except 

however, in the case of legacies paid into Court under the 
Legacy Duty Acts (u.), and money paid in under the 
Ti-ustee Relief Acts, 1850 and 1852, no money in Court 
(whether cash, interest, or dividends) will be invested 
without an order (x), and notwithstanding an order for that 
pui-pose, a request must also be made to the Chancery 
Paymaster by the party interested or his solicitor (y). If 
there be no order for investment, money in Court will be 
placed on deposit (z). 

(r) Freeman v. Cox, 8 C. D. 148 (m) 36 Geo. III. c. 52 ; 37 Geo. 

— a case, however, which the Court III. c. 135. 

in Ireland has declined to follow, („) Chancery Funds Rules, 1874, 

Nesbitt V. Baldwin, L. R. (Ir.) 7 C. ,.. 36, and see rr. 61—67. 

I*- 13*- (y) Re Woodcock's Settled Estates, 

is) Bennett y. Maore, 1 C. D. 692 ; 13 j;n. 183. 
netheringtmi v. Longrigg, 10 C. D. («) Chancery Funds Act, 1872, 



162. 

{<) Isaacs V. Weatherstone, 10 Ha. go, 
App. 30. 



14, 15 ; Rules, 1874, rr, 68— 



CHAPTER VII. 

CONCURRENT ACTIONS FOR ADMINISTRATION — STAY — 
TRANSFER — CONSOLIDATION. • 

The Court wiU not permit the assets of a deceased One of two 
person to be wasted by suffering concurrent and competi- miXteation'^' 
tive actions to be prosecuted for the ordinary administra- actions wiU be 

. . stayed, 

tion of his estate. A common course is to direct a stay of 
all the actions except one ; but cases of this kind being 
matters of discretion (a), the Courts, as will be seen from the 
authorities cited in this chapter, have not dealt with them 
according to any rigid rule, but have in each particular case 
aimed at making such an order as would secure justice to 
all parties, and discourage the practice of racing for judg- 
ments. Nevertheless, certain general principles are to be 
elicited from the decisions. 

A stay of proceedings (6) will not be ordered, unless and when judg- 
until judgment for administration has been obtained in in the other, 
one of the actions, if there be no misconduct or other 
special circumstances to induce the Court to interfere (c). 

The application to stay ought to be made by the defen- Upon whose 
dant to the actions, but it may also be obtained by the *^^ '°* "'°' 
plaintiff in the action in which judgment has been pro- 
nounced, although not a party to the other action, if he 
have an interest in staying the proceedings (d). The order 

(a) PerhoviCottonham, M'Sardy wards, 3 De G. & J. 243), as wel 

V. HUcIicook, 12 Jur. 781. as where judgment has been pro- 

(J) Of course, proceedings may nounced in Court. 
be stayed where an order has been (c) M'Hardy v. Hitchcock ; coin- 
obtained on originating summons pare Vlrlw, v. Miller, 19 W. R. 406. 
in chambers {IVhitlington v. Ed- (d) PurtarKngton v. Dainer, 2 
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Mode of apply- 
ing for stay. 



Principles on 
which order 
■will be made. 



When relief 
claimed is 
co-extensive, 
■which action 
will be stayed. 



to stay may be obtained on special motion, or, ■where the 
judgment is in prosecution at Chambers, on special 
summons ; and notice of the motion, or the summons, 
must be served on all parties to each action (e). 

As to the propriety of staying the proceedings, the only 
question is whether the judgment which has been obtained 
will give the plaintiff in the other action aU that he asks. 
It is no objection that the judgment embraces something 
more, and that its complexity may create delay (/), for the 
chief clerk may, in a proper case, make separate certifi- 
cates, e.g. of debts, so that creditors whose action has been 
stayed shall not be delayed by proceedings with which 
they have nothing to do (g). 

Where the relief asked by the competitive actions is co- 
extensive, the rulie is that that action shall be prosecuted in 
which the earlier judgment has been obtained (h). But 
the rule does not apply where the judgment has been 
snatched or unfairly or improperly obtained (i), and in this 
connection it may be noticed that, where a second admi- 
nistration action is instituted, and it is proposed to take 
a judgment by consent, the fact of there being already 
another action having the same object should be stated 
to the Court, upon the general principle that in all 
unopposed matters it is proper that everything should be 
mentioned (k). The Court may allow the action, in which 
judgment has been first but improperly obtained, to pro- 
ceed, giving the conduct of it to the plaintiff in the other 
action (I). But in one case, on the consent of the admi- 



Ph. 262 ; Therry v. Henderson,, 1 
Y. & C. C. C. 481 ; Stead v. Stead, 
2 C. P. Coop. 311 ; Zmnbttxo y. 
Cassavetti, 11 Eq. 444. 

(e) Daniell, 700 ; and see 1438, 
smipost, p. 77. 

(/) Per Lord Cottenham, Port- 
arlington v. Darner, 2 Ph. p. 265. 

(rj) Goldcr V. Golder, 9 Ha. 276, 



and see post, p. 98. 

(A) Harris v. Gandy, 1 De G. F. 
& J. 13 ; McMurray v. Matthew, 
33 L. T. 804. 

(i) Harris v. Gandy ; Salter v. 
TiUesley, 13 W. R. 376 ; Harris v. 
LigUfoot, 10 \V. K. 31 . 

{k) Harris v. LigUfoot. 

(I) Harrit v. LigUfoot; Hawkes 
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nistrator and heir-at-law, the Court gave immediate judg- 
ment on motion for the administration of the real and 
personal estate of an intestate at the suit of a creditor 
after a summons had been taken out by another creditor 
for the administration of the personal estate, which 
summons was returnable before the first day on which the 
suit, in which the motion was made, could be heard as a 
short cause (■m). In determining which of two or more 
competitive actions for administration shall be stayed, and 
which prosecuted, the Court is also influenced by general 
considerations. Thus, residuary legatees being interested Action of 
in reducing the expenses as much as possible, actions by legatee pre- 
them are preferred to actions by creditors (n), or by ofa^^reditor* 
executors (o). A tenant for life, being more interested in tenant for life 
effecting a speedy conversion, was preferred to the ^g^^"'*^'''^^'^" 
remainderman (p). Again, if two actions are instituted on rpwo actions 
behalf of an infant, one by a relative, the other by ayj^^™" 
stranger, as next friend, the former will be preferred (g) ; 
or an inquiry may be directed which action will be more 
beneficial to the infant (r). Two suits had been instituted 
on behalf of infants for the same purpose, and, the second 
being a friendly one, a decree had first been obtained in 
it ; upon motion to stay the first suit, the Court ordered 
it to be stayed, giving liberty to the next friend in that 

v. Barrett, 5 Madd. 17 ; Belcher v. (according to the rule presently 

Belcher, 2 Dr. & Sm. 444 ; I'rost v. stated in the text) to be preferred, 

fFard, 2 De G. J. & S. 70 ; Rhodes v. as being more extensive in scope. 
Barret, 12 Eq. 479 ; see also Frowd (») Penney v. Fraiwis, 9 W. N. 

v. Baker, 4 Beav. 76. 8. 

(m) Furze v. Hennet, 2 De G. & (o) Kelk v. Archer, 16 Jur. 

J. 125. The circumstances of this 605. 

case, one -vrould have thought, laid (p) DowUgginx. TrotUr, Vf.'S., 

it open to the suspicion of racing, 1872, 150. 

but the Court was probably influ- (?) Frost v. Ward, 2 De G. J. & 

enced by the fact that, whUe the S. 70 ; Harris v. Lightfoot, 10 W. 

summons only sought administra- R- 31. 

tionof the personal estate, the other (r) See Firtue v. Miller, 19 W. 

suit asked for administration of the R. 406. 
realty as well, and was therefore 
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suit to apply in Chambers for the conduct of the 
second (s). 
The Court Where no application is made to stay proceedings, the 

exmero motu. Court may, of its own motion, instead of giving judgment 
in a second action, direct it to stand over, and come on 
with the action in which judgment has akeady been, 
obtained, when that action is heard on further considera- 
tion {t). 
Consolidation Instead of staying proceedings in either action, the 
"dmVsteation ^Jourt may consolidate the actions, after pronouncing 
actions. separate judgments in each (u), or one judgment in the 

two, and leaving the question of the conduct of the various 
inquiries directed to be decided in Chambers, the general 
rule, however, being that the plaintiff in the earlier action 
has the conduct of the proceedings [v). But, where two 
judgments have been obtained in different branches of the 
Court, and the actions are consolidated, the administration 
will be ordered to proceed in that branch in which the 
order is in the most perfect state, though posterior in 
date {w). 
Palatine The Palatine Court of Lancaster has onlv a concurrent 

Court. ..... . " 

jurisdiction with the High Court, even though the parties 
and the subject matter of the action be both within the 
local limits (cc), and cannot restrain an action in the High 
Courts {y). There can be no question but that, if the two 
Courts have co-extensive jurisdiction and the two suits 



(s) Kenyan v. Kenyan, 35 Beav. of proceedings in the legatee's suit, 

300. there being no suggestion of a defi- 

{fii Cumming v. Slater, 1 Y. & C. ciency of assets. 
C. C. 484 ; and see post (e). (u) Norvall v. Paseoe, 10 W. K. 

(a) Budgen v. Sage, 3 M. & Cr. 338 ; Rhodes v. Barret, Yi £q. 481 ; 

683 ; Soslcins v. Campbell, 2 H. & Mellor v. Sioire, 21 C. D. 647. 
M. 43. It was held in Plunkett v. (w) Littlewood v. Collins, 11 W. 

Zewis, 11 Sim. 379, that where E. 387. 

decrees had been made in two suits, (x) Cheelham v. Crook, M'Cl. & 

oneacreditor's, the other a legatee's, Y. 30. 
the creditor had no right to a stay (yj Re Alison's Trusts, 8 C. D. 1. 
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are so constituted that all that is required in one may be 
obtained under the decree in the other, the High Court will 
stay the proceedings in the suit in which no decree has been 
made, and will allow the other to proceed (z), and even if 
the actions are not so constituted, the rule will prevail, 
special inquiries being by consent added to the judgment 
already obtained (a) ; so in Jones v. Jcmes (b), the action in 
the High Court was stayed, a judgment for administration 
having been already given in an action in the Palatine 
Court, the plaintiffs in the action stayed having liberty to 
apply in the Palatine Court for the conduct of the action 
in that Court. An action in the Palatine Court ought 
not to be stayed on the mere ground that the property 
concerned is without the local limits, if the parties are 
within the limits, the jurisdiction being in personam (c). 

A person who has obtained a creditors' order for admi- 
nistration in the Palatine Court, and who neither is a 
party to an action in the High Court for the same purpose 
nor has proved his debt under an adminstration order 
made subsequently to the order in the Palatine Court, is a 
mere stranger to the action in the High Court, and cannot 
be beard to ask in such action that the proceedings therein 
may be stayed (d). 

So far we have been considering the practice applicable where relief 
to concurrent actions claiming co-extensive relief; and "q*™®^^^?^""' 
we may add that, where, after notice of a judgment 
for administration, another action is instituted and 
brought to a hearing, asking no relief which could 

(s) Per Romilly, M. R., Wynne (c) Be Longendale Cotton Spinning 

V. Hughes, 26 Beav. 377. The Co., 8 C. I). 160 ; and see Stirling- 

order on appeal of this case (28 L. J. Maxwell v. Cartwrighl, and Orr- 

Ch. 485) was taken by arrangement Minng v. Orr-Mving, cited ante, 

between the parties ; see 3 De G. J. p. 36. 

& S. 406. id) Bra'lley v. Stelfox, 3 De G. J. 

(a) Mellor v. Svjire, 21 C. D. & S. 402 ; but see Toimisend v. 

647 ; and see post, p. 75. Townsend, W. N. 1883, 34. 

(i) W. N. 1882, 6. 
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One action 
maybe 
partially 
stayed ; 



not be obtained in the former one, the later ought to be 
dismissed with costs (e), the earlier judgment being a 
bar (/). But, where a second action has a further object 
than the action in which judgment has been obtained, asks 
additional accounts not covered by the judgment, or seeks 
to charge the defendants upon a more stringent footing, it 
may be prosecuted, subject to risk of payment of costs by the 
plaintiff, if it shall turn out that he has come to the Court 
unnecessarily (gr). But here again the practice is not 
uniform. Proceedings may be partially stayed, i.e., so far 
only as the objects of the action are provided for by the 
judgment already obtained. Thus, where a creditors' bill 
was filed, which also prayed other relief, and soon after a 
simple creditor's bill was instituted by another party, and 
a decree obtained, the Court stayed the first suit so far 
only as it prayed administration, giving the plaintiff 
therein liberty to prove in the second suit for what he 
or accounts in might eventually establish in his own Qi). Or a second 

one ordered to., , . it,.,i i 

be used in the judgment may be pronounced, directing the usual accounts 
°^^^^' and giving the further relief asked, with liberty to the 

chief clerk to use the accounts taken under the former 
judgment {i), and semble, the Court here may adopt the 
result of proceedings in the Palatine Court (k), and ac- 
counts recorded in the Court of Chancery in Jamaica in 
a suit instituted against executors who had proved their 
testator's will in that island, were, in a suit against them 
in England, ordered to be taken, under 15 & 16 Vict. c. 86, 



(«) Menzies v. Cornior, 3 Mao. & 
G. 648. 

(/) PoU V. GalUni, 1 S. & S. 
206. 

(g) Anson v. Towgood, 6 Madd. 
374 ; Shepherd v. Towgood, T. & E. 
379 ; Fickford v. Runter, 5 Sim. 
122 ; Underwood v. Jee, 1 Mac. & 
G. 276 ; Taylor v. Southgate, 4 M. 
& Cr. 203 ; Zambaco v. Cassavelti, 



11 Eq. 439 ; see Neve v. Weston, 3 
Atk. 557. 

(A) Dryden v. Foster, 6 Beav. 
146. 

(i) PoU V. Gallini, 1 S. & S. 
206. 

(i) See per I^ord Westbury, 
Bradley v. Stelfox, 3 De G. J. & S. 
409. 
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s. 54, as primd facie evidence of the 'truth of the matters 
therein contained, with liberty to the plaintiff to surcharge 
and falsify (Z). Or proceedings in the second action may or one stayed, 
be entirely stayed, if the defendant in the first action in the other 
undertake not to object to any additions to the decree ^™^* ^ "■ 
already obtained which the Judge in Chambers may think 
reasonable (m). Similarly, where an action was com- 
menced by a creditor, whose claim was disputed, to esta- 
blish his claim, and also seeking general administration, 
and the common judgn^ent for administration was subse- 
quently obtained on a summons taken out by another 
creditor, the Court stayed the first action, added an 
inquiry as to incumbrances to the judgment in the second 
action, and gave the conduct of it to the plaintiff in the 
first action {n). The plaintiff in the wider action, while 
yet without a judgment, has no right to a stay of the more 
limited one. Whilst an administration suit was pending, 
but before a decree had been made, the defendant in the 
suit obtained the common order in Chambers upon a sum- 
mons, and a motion to discharge such order was refused, 
although there were questions in the suit which could not 
be decided under the common order (o) ; so in Ritchie v. 
Hwrtiberstone (p) under almost similar circumstances, the 
action was stayed, directions being added to the decree 
made upon the summons sufficient to let the plaintiff 
charge the trustee for wilful default, the taxed costs of the 
plaintiff in the action stayed to be paid by the plaintiff in 
the other action, he to have them out of the estate. 

As to the costs of applications for a stay of proceedings, Costs of appli- 

. -iij- /■•! 11 cation to stay 

the practice for some time varied, but is now fairly settled, proceedings. 

(I) Sleight v. Lawson, 3 K. & J. (w) Matthews v. Matthews, 34 L. 

292. T. 718. 

(m) Ghvyer v. Petersen, 26 Beav. (o) Vanrenen v. Piffard, 13 W. 

83 ; Matthews v. Palmer, 11 W. R. E. 425. 
610 ; Mdlor v. Swire, 21 C. D. ip) 17 Jur. 756. 

647. 
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Where a stay is directed, the costs of the plaintifif in the 
action stayed up to the time of his having notice of the 
judgment in the second action, and also his costs of the 
motion to stay, are taxed. If the defendant, the executor, 
admits the debt and admits assets, then he should at once 
pay such costs ; if the debt is disputed, or, the debt being 
admitted, upon affidavit being made that the executor has 
no assets, then the plaintifif in the action stayed is to be at 
liberty to add his costs to his claim and prove (q) for them 
under the judgment in the second action, the debt and 
costs to stand or fall together. The defendant's costs, and 
what, if anything, he shall pay to such plaintifif for his 
costs will be added to his costs in the second action, or 
allowed him in his accounts therein (r). 

So also if a legatee's suit be stayed after a judgment for 
administration, he will be entitled to his costs up to notice of 
the judgment and the costs of the application, subject to the 
claims of creditors (s). But the costs of the plaintiff in the 
action stayed are only payable in a due couree of adminis- 
tration, and have no priority over the costs of the plaintiff 
in the action which is allowed to go on, still less over 
those of the personal representative (t). A party pro- 
secuting an action after notice of a judgment in another 
action, in which he may obtain aU the relief which he 
seeks in his own, will be ordered to pay the costs of an 
application to stay proceedings (u). And if a trustee wha 
is made defendant to two actions for administration 

(y) If, however, assets are ad- 276 ; Frowd v. Baker, 4 Beav. 76. 
mitted, but the debt is disputed, (s) Jacksmi v. Leaf, 1 J. & "W. 

the debt and costs must be paid so 229. 

soon as the debt is proved ; King v. (f) Oiimberland v. Clark, 4 Ch. 

King, 34 Beav.. 10. 412. 

(r) The practice was so certified (m) Graham v. Maxwell, 1 Mac. 

by the Registrars in West v. Svrin- & G. 71 ; and see Gardner v. Gar- 

lume, 19 L. J. Ch. 81, as explained rett, 20 Beav. 469, where such costs 

in Davey v. Plestow, ibid. 491 ; see were set off against the costs of the 

also Ladhroke v. Sloatw, 3 De G. & action stayed, prior to the notice. 
Sm. 291 ; Golder v. GoUer, 9 Ha. 
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refrains from moving to stay proceedings, where a sufifi- 
cient judgment has been obtained in one of them, he may 
lose his costs (x). 

Where actions for the administration of the same Transfer of ona 
estate have been instituted in different branches of the cm-rent actions 
Chancery Division, and a stay of proceedings in one of ^''°™ °"* 
them is desired, it will be necessary, or at least expedient, Chancery 

1 1 1 c Di^sion to 

nrst to procure a transter ot one of them to that branch oi another. 
the Court in which the other has been instituted. Indeed, 
even where no stay of ;^roceedings is in immediate contem- 
plation, the parties ought to apply for a transfer ; if they 
do not, it has been said the Court itself will make the 
application (y). Any action or actions may be transferred 
from one judge to another of the Chancery Division by the 
order of the Lord Chancellor {z), the Court of Appeal 
having no jurisdiction (a). Such an order will be made 
by his lordship on a written application to his secretary, 
accompanied by the written consent of all parties ; where 
aU parties do not consent, the application must be made 
to the Lord Chancellor himself (b), on motion (c), or peti- 
tion (d), which must be served on all the parties who do 
not consent (e). On such an application, the Lord Chan- 
cellor has no jurisdiction to stay the action (/) : for that 
purpose a subsequent application must be made to the 

(x) stead v. Stead 2 C. P. Coop, sitting, it is the practice to make 

311 ; Packwood v. Maddison, 1 S. & the application to him at his pri- 

g. 232. vate room at Westminster (as was 

(j/) Swale V. Swale, 22 Beav. 401 ; done in Davis v. Dams) or at his 

and see per Lord Romilly, Zambaco residence, or wherever he may be 

V. Cassavetti, 11 Eq. p. 444 ; ante, found, 

p. 70 (e). (c) As in Davis v. Davis, 48 L. J. 

(2) 0. LI. r. 1 ; and see r. 3. Ch. 40. 

(a) Be HvMey, 1 C. D. 11. (d) See the Forms in Seton, 318 ; 

(J) Memorandum, 1 C. D. 41. Pemb. 96 ; Daniell's Forms, 1853. 

The memorandum says "to the (e) Bond v. Bwrnts, 2 De 6. F. & 

Lord Chancellor in Coui-t," but as J. 387. 

a matter of fact, he seldom sits in (/) Bentall v. Sharp, cited Seton, 

Court, and, in default of his so 320 ; and see Davis v. Davis. 
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judge- to whose Court the action shall have been trans- 
Which action ferred. As a general rule an action instituted in one 
ferred. ™"' branch of the Chancery Division when an action as to the 
same matter is pending in another branch of the same 
Division will be transferred to the latter branch {g), not- 
withstanding that in the first action judgment has not Qi), 
but in the second has {i), been obtained. And the same 
rule applies where the actions, though not identical, are 
cognate in kind. Thus, where an action was brought, and 
judgment obtained, in the Chancery Division for adminis- 
tration of the personal estate of a deceased person, and for 
an inquiry whether his moiety of certain real estate had 
become assets of his partnership business carried on with 
B., and B. brought an action in another branch of the 
same Division for winding up the partnership, the Lord 
Chancellor, considering the two actions to be cognate, 
transferred B.'s action to the judge before whom the admi- 
As to consent nistration action was pending {k). The proper course is 
second action, for the party who d.esires to transfer to apply to the party 
who has commenced the second action, and ask for his 
consent to the transfer {I) ; if such consent be refused on 
insuflScient grounds, the party refusing will be ordered to 
pay costs, if the notice of motion or petition for transfer 
asks for them (m). On the other hand, where the plaintiff 
in the second action offered to consent to a transfer, if the 
costs of the application were made costs in the cause, and 
such offer was unreasonably refused by the plaintiff in the 
first action, the last-mentioned plaintiff had to pay the 
costs subsequent to the offer (w). Subject as above, the 
Court has generally acted on the principle that, if a suitor 
insists on proceeding in another Court, when a suit relar 

(g) Lyall v. WeMhen, 9 Ch. 287. {I) Per Lord Selborne, Lyall v. 

(h) Orrell v. Busch, 5 Ch. 467. Weldhen, 9 Ch. p. 289. 

(i) Lucas r. Siggers, 7 Ch. 517. (m) Ceeq v. Hunasgena Coffee 

(fc) Davis V. Davis, 48 L. J. Ch. Co., 4 Ch. 415. 

*0- (») Dyall V. Weldhen. 
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ting to the same matter is already in existence, he 
must expect to have to pay the costs of the transfer, if a 
transfer is ordered against his will (o). 

Consolidation has been mentioned before in this chapter. Consolidation. 
By 0. LI. r. 4, actions in any Division or Divisions may 
be consolidated by order of the Court or a Judge in the 
manner theretofore in use in the Superior Courts of 
common law. A consolidation order may be obtained at 
any time after service of the writ {p). Where actions are 
consolidated, leave will be given for evidence taken in any 
one of them to be used in them all (g). 

The Court has also jurisdiction to stay proceedings in Staying pro- 

. . oeedings after 

an action m this country by reason of a judgment in a foreign judg- 
foreign country. Such jurisdiction was fully recognised ^taine^ 
by Lord Cranworth in Ostell v. Le Page (r). But, before 
the Court will so interpose on an interlocutory application, 
it must be satisfied that such judgment does justice, and 
covers the whole subject of the action (s), and it has 
recently been held that although there is no doubt of the 
jurisdiction to stay an action here on the mere ground 
of a,n action having been brought between the same 
parties and for the same object in a foreign country, yet 
it would require very special grounds to obtain the in- 
junction (f). 

We have now discussed the practice of the Court where 
the executors or trustees are harassed, or the estate is 
likely to be impoverished, by a multiplicity of actions for 
its administration. But the protection of trustees from 



(o) Per Lord Selbome, ibid. («) Ibid. ; and see Siainton v. 

p. 289; OiTell v. Busch, 5 Ch. 467 ; Carron Co. (No. 3), 21 Beav. 600 ; 

Imcos v. Siggers, 7 Ch. 517. Maclaren v. Stainion, 2 Jur. N. S. 

{p) HolUngsworth v. Brodrick, 4 49. 

A. & E. 646. (t) McHenry v. Lewis, 22 C. D. 

(a) Smith V. WMchcord, 24 W. 397 ; and see Peruvian Quano Co. 

g. 900. V. Bockwoldi, 48 L. T. 7. 

(r) 2 De G. M. & G. 892. 
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litigation after judgment for administration, does not stop 
there. They are equally entitled, as a rule, to be relieved 
against any other proceedings taken against them in the 
Queen's Bench Division or in the Chancery Division. This 
further protection we proceed to consider. 
Staying credi- Before the Judicature Act, the Court of Chanceiy used 

tors' actions - . . 

inQneens Constantly to restrain creditors, after decree for admmis- 
sionlfter jlidg- tration, from proceeding at law against the executors, on 
mentforad- ^j^g application of the latter (u), whether administration 

ministration in ^^ ^ ' 

Chancery had been ordered in Chambers on an originating 
summons (x), or in Court on a bill filed. But by that 
Act (2/), the power of restraining proceedings in the High 
Court or Court of Appeal by injunction was taken 
away {£). At the same time it was provided that nothing 
therein contained should disable either of those Courts 
from directing a stay of proceedings in any cause or 
matter pending before it, and that any person, whether 
a party thereto or not, who would formerly have been 
entitled to apply to any Court to restrain the prosecution 
thereof, should be at liberty to apply to the said Courts 
respectively, by motion in a summary way, for a stay of 
proceedings in such cause or matter, either generally, or 
so far as might be necessary for the purpose of justice. 
Since the Act, then, the course for the executor to pursue 
is to apply by motion to the Court, in which the proceed- 
ings are pending, for an order to stay them. The right 
of the executors to the protection of the Court arises 
directly judgment for administration has been pronounced, 
and accordingly, after judgment, creditors will not be 



(m) E.g., Drewry v. Thacker, 3 Court, before which an administra- 

Sw. 644. tion action is pending, cannot now 

(x) BcUcliffe V. Winch, 16 Beav. restrain creditors' actions {Cobbold 

S76. V. Pryke, i Ex. D. 315), these Courts 

(y) 36 & 37 Vict, c. 66, s. 24, having by 28 & 29 Vict. c. 99, s. 1 

Bub-s. 5. (see post p. 184), only " the power 

(«) For this reason, a County and authority of the High Court. " 
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allowed to sue (a) executors, though the creditors have not 
yet been ascertained under the judgment (6) ; see, however. 
Sexton V. Smith (c), where, under special circumstances, 
persons whose claim under the decree had been rejected, 
were not restrained from suing the executrix at law for 
the same demand. But proceedings by a mortgagee to 
realise his security will not be stayed (d). 

A creditor recovered judgment against his debtor, and 
issued a_yi. /a. Shortly afterwards the debtor died. The 
creditor entered a suggestion on the record, entitling him 
to have execution against the executors, and obtained a 
charging order nisi upon shares belonging to the debtor. 
After the order nisi had been obtained, but on the same 
day, a decree was made for administration of the debtor's 
estate. The order nisi not having been made absolute 
the plaintiff in the administration suit applied for an 
injunction to restrain further proceedings by the judgment 
creditor. The Court of Appeal held (under the old 
practice) that an injunction ought not to be granted, a 
charging order, when made absolute, operating from the 
making of the order nisi (e). And where a creditor, 
before decree for administration, obtained judgment against 
an executor, the Court refused to enjoin him from 
enforcing his judgment against a debtor to the estate (/); 
and in such cases proceedings would not now be stayed. 
Nor will an action by a creditor be stayed, where an 
executor has rendered himself liable de bonis propriis, 

(a) Nor can they, if also debtors (c) 3 De G. & Sm. 694. 

to the estate, counter-claim against {d) Crowle v. Russell, i C. P. D. 

the executors suing for the debt 186. 

(except by "way of set-off or in the (e) Haly v. Barry, 3 Ch. 452, 

case of mutual credits and an insol- explaining WarburtonY. Hill, Kay, 

vent estate, as to wliich see poU, p. 470. 

173), Newell v. National froviiwial (/) Fowler v. Rvhcrls, 2 Giff. 

Bank, 1 C. P. D. 496. 226 ; Burton v. Roberts, 29 L. J. 

(b) Brooks v. Reynolds, 1 Bro. C. Ex. 484. 
C. 183. 
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Actions not in 
the High 
Court may 
still be re- 
strained by 
Chanceiy 
Division. 



e.g., where, in carrying on his testator's business, he has 
given bills or notes {g). 

It will be observed that the enactment above referred 
to abolishes the restraint of actions by injunction so far 
only as relates to actions in the High Court or the Court of 
Appeal. As regards, then, actions brought against him 
in the inferior Courts, or Courts of a foreign country Qi), 
the executor's remedy is still to obtain (if he can make a 
case for it) an injunction from the Court, in which judg- 
ment for administration has been pronounced, restraining 
the other action {%). 

After judgment in England for administration of a 
testator's estate in England and abroad, an incumbrancer 
upon the foreign estate, having come in and proved his 
debt (k), was restrained from proceeding in a creditors' 
action instituted by him abroad, receiving his costs up to 
the time of his having notice of the judgment and paying 
the costs of the application (I) ; and, generally, after judg- 
ment for administration, parties (e.g., the trustees) will be 
restrained from proceeding abroad with an action having 
the like objects (m). In Baillie v. Baillie {n), creditors 
who had obtained judgment in Scotland against a benefi- 
ciary were restrained from suing the executors there to airest 
the amount in their hands belonging to the beneficiary, 
the executors undertaking forthwith to obtain an adminis- 
tration decree here. The persons restrained not being 
creditors of the deceased, this case is not inconsistent with 



(g) Lucas v. Williams, 10 W. E. 
606. 

(Ti) E.g., in Ireland, as in Beau- 
champ V. Hwnthy, Jac. 546. 

(i) Eustace v. Lloyd, 25 W. K. 
211. 

(Ic) As distinguished from carry- 
ing in a claim, and afterwards, 
Ijefore allowance, abandoning it 



(CrofUm V. Groftcm, 15 C. D. 591). 

it) Beauchamp v. Hwntley ; 
Oraham v. Maxwell, 1 Mac. & G. 
71. 

(m) Harrison v. Gumey, 2 J. & 
W. 563 ; and see Booth v. Leycester, 
3 M. & Cr. 459. 

(w) 5 Eq. 175 ; and see ffope v. 
Carnegie, 1 Ch. 320. 



STAY — TEANSFER — CONSOLIDATION. 83 

Rankin v. Hanvood (p), where it was held that the Court 
will not restrain a creditor from prosecuting his legal 
remedy against the personal representatives of his debtor, 
unless there is a decree under which he has a present right 
to go in and prove his debt. 

The leading case on this branch of the subject is Carron 
Iron Co. V. Maclaren (p), in which the authorities were 
exhaustively discussed. The following was Lord Cran- 
worth's statement of the law. " There is no doubt as to the 
power of the Court to retrain persons within its jurisdic- 
tion from instituting or prosecuting suits in foreign Courts, 
wherever the circumstances of the case make such an 
interposition necessary or expedient. The Court acts in 
personam,, and wUl not suffer anyone within its reach to 
do what is contrary to its notions of equity, merely because 
the act to be done may be, in point of locality, bej'ond its 
jurisdiction. Where, therefore, pending a litigation here, 
in which complete relief may be had, a party to the suit 
institutes proceedings abroad, the Court in general con- 
siders that act as a vexatious harassing of the opposite 
party, and restrains the foreign proceedings. But is there 
any rule or principle of the Court, which, after a decree for 
administering a testator's assets, would induce it to inter- 
fere with a foreign creditor resident abroad, suing for his 
debts in the Courts of his own country ? Certainly not. 
Over such a creditor the Court here can exercise no juris- 
diction whatever. He is altogether beyond their reach, 
and must be left to deal as he may with his own forv/m, 
and to obtain such relief as the Courts of his own country 
may afford {q). If, however, the party sought to be re- 

(o) 2 Ph. 22. appear ; judgment against them by 

(p) 5 H. I*. C. 416. default can only he treated here as 

{(f) To the foreign action so primd facie evidence of the debt 

brought the legal personal represen- (^erMalins, V. -C, Groftonv. Crof- 

tatives, if well advised, will not ton, 15 C. t>. 591, 592). 

G 2 
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strained had come in under the decree, so as to obtain 
payment partially from the English assets, a very different 
question would arise, according to the doctrine in Beau- 
champ V. Marquis of Hwntley," cited supra (r). 

As a rule, creditors whose actions were restrained were 
entitled to the costs of their proceedings down to the time 
of their being served with notice of the order for adminis- 
tration (s). But where a creditor continued his proceed- 
ings after such notice, he was ordered to pay the costs of 
a motion to restrain him, but allowed to set off against 
such costs his costs of the action at law down to the 
date of the notice (f). It is apprehended that like 
rules prevail now, under the new practice of staying 
proceedings. 
Transfer to ■'■* ^^ further provided by order of Court that when an 

Chancery Divi- order has been made by any judge of the Chancery 
judgment for Division for the administration of the assets of any testator 
tion of actions or intestate, the judge in whose Court such administration 
against exe- shall be pending shall have power, without any further 

cutors or ad- jr o r ' j 

ministrators. consent, to order the transfer to such judge of any action 
pending in any other Division {u), brought or continued 
by or against the executors or administrators of the 
testator or intestate whose assets are being so adminis- 
tered (x). But a transfer wiU not be ordered under this 
rule except of an action brought against the executors or 
administrators as such (y) ; nor, on a transfer being 
made, will an executor or administrator escape his liability, 
if any, by reason of judgment for administration having 
been pronounced, but the plaintiff will be entitled to 

(r) 6 H. L. C. 436, HI, 442. (a;) Ord. LI. r. 2b. The appUca- 

(s) 'Baicliffe v. Winch, 16 Beav. tion may be made ex parte ; WM- 

576. taker v. Sobinsm, W. N. 1877, 

(t) Gardner v. Garrett, 20 Beav. 201 ; Musbach v. Anderson, 26 W. 

469. R. 100. 

(u) See Ee Madras Irrigation Co., {y) Chapman v. Mason, 40 L. T. 

16 C. D. 702. 678. 
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pursue his remedies in the Chancery Division just as he 
might have done in the other Divisions {z), unless a stay 
of proceedings, or a consolidation of the actions, be applied 
for and obtained. 

(a) Be Timms, 38 L. T. 679. 



CHAPTER VIII. 



PROCEEDINGS IN CHAMBERS. 



Prosecution of In all cases of proceedings in chambers under any 
judgment. judgment or order, the party prosecuting the same shall 
leave a copy of such judgment or order at the judge's 
Chambers, and shall certify the same to be a true copy of 
the judgment or order as passed and entered (a). Every 
judgment or order directing accounts or inquiries to be 
taken or made shall be brought into the judge's Cham- 
bers by the party entitled to prosecute the same within 
ten days after the same shall have been passed and 
entered ; and in default thereof, any other party to the 
cause or matter shall be at liberty to bring in the same, 
and such party shall have the prosecution of such judgment 
or order, unless the judge shall otherwise direct (6). At 
the same time that any judgment or order made in a suit 
instituted by writ is left in Chambers, a print of the 
statement of claim, if any, is to be left (c) ; and a note 
stating the names of the solicitors for all the parties, and 
showing for which of the parties such solicitors are con- 
cerned, is to be left at Chambers with every judgment or 
order (d). 
Directions by Upon a copy of the judgment or order being left, a sum- 
thc judge. nions shall be issued to proceed with the accounts or 
inquiries directed ; and, upon the return of such summons, 
the judge (by his deputy, the chief clerk), if satisfied by 

(a) Cons. Ord. XXXV. r. 15. Ch. x. 

(6) Cons. Ord. XXXV. r. 22. As (c) Reg., 8 Aug., 1857, r. 5. 

to conduct of proceedings, see post, {d) R. 6. 



PROCEEDINGS IN CHAMBERS. 87 

proper evidence ttat all necessary parties have been served 
with notice of the judgment or order (e), shall thereupon 
give directions as to the manner in which each of the 
accounts and inquiries is to be prosecuted, the evidence to 
be adduced in support thereof, the parties who are to 
attend on the several accounts and inquiries, and the time 
within which each proceeding is to be taken ; and a day 
or days may be appointed for the further attendance of 
the parties, and all such directions may afterwards be 
varied or added to as may be found necessary (/). 

A chief clerk should not adjourn a summons into Adjournment 
Court, but to the judge in Chambers (g) ; but it is in the 
discretion of the judge to hear matters in Chambers or 
to adjourn them into Covirt {h). An adjournment [before 
the judge 'n Chambers personally or] into Court is merely 
a continuance of the hearing begun before the chief clerk, 
and the costs of such adjournment go with the costs in 
Chambers ; the party at whose instance the adjournment 
is made will not have to pay the costs thereof, even if the 
question then appears unarguable, unless in the opinion of 
the judge there has been misconduct in bringing the 
matter before him in person {i). 

Generally, when a summons is refused, the respondent 
should be allowed all the costs, not only of the adjourn- 
ment, but in Chambers (/c). 

Before the Judicature Acts, where a judge had decided Appeal from 
on an adjourned summons a question which had arisen in ■"" ®*" 
the proceedings in his Chambers, there could be no 
appeal, unless the judge thought fit to direct an order to 
be drawn up ; the course was to wait for the certificate, 

(e) As to this, see ante, p. 40. (») Leeds v. Lewis, 3 Jur. N. S. 

(/) Cons. Ord. XXXV. r. 16. 1290 ; Be MUchell, 9 Jur. N. S. 

Ig) HalliUy v. Heriderson, i Jur. 1272 ; and see Upton v. Brown, 

N. S. 202. cited ^osi, p. 88. 

(A) E£ Agriculturist, <Sic., Co., 11 {k) Per James, V.-C, Alaock v. 

W. R. 330. Gill, W. N., 1869, 270. 
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and then apply to vary it {1} ; but in a recent case (m) it 
was held by the Court of Appeal that the disallowance by 
the judge of a creditor's claim made in answer to adver- 
tisements issued under a judgment for admiuistration was 
a "refusal" within the meaning of 0. LVIII., r. 15, from 
which an appeal could be brought, and that no order need 
be drawn up. 
Suitor's right In proceedings in Chambers every party has the un- 
iudgeh^seiZ qualified right to have his case, or the minutest point 
arising in Chambers, heard personally (in the first instance 
and not by way of appeal) by the judge, though there be 
no controversy between the parties, and the chief clerk 
cannot refuse an application to have it so heard (n). 
Again, any party shall, either during the proceedings 
before the chief clerk, or within four clear days after such 
proceedings shall have been concluded, and before the cer- 
tificate or report shall have been signed and adopted [by 
the judge], be at liberty to take the opinion of the judge 
upon any particular point or matter arising in the course 
of the proceedings or upon the result of the whole proceed- 
ing, when it is brought by the chief clerk to a con- 
clusion (o). Such opinion shall be taken by summons, to 
How iinaliiied. be obtained within the four clear days (p). " Under the 
Chancery Amendment Act, 1852," said Jessel, M.E.. (q), " it 
is the right of the suitor to have the matter at once ad- 

{l) Rhodes v. Rhodes, 1 Ch. 483 ; Mortem, 10 W. R. 339 ; Wayward 

Vyse V. Foster, 10 Ch. 236. As to v. Hayward, Kay, App. 81. 

the application to vary the certifi- (o) 15 & 16 Vict. c. 80, s. 33 ; 

cate, see post, p. 98. Cons. Ord. XXXV. r. 49. 

(m) Fordham v. Clagett, 20 C. D. (p) Cons. Ord. XXXV. r. 50. 

184. Rules 49 & 50 of Cons. Ord. XXXV. 

(n) Re Agriculturist, <fcc., Co., 3 do not, however, apply to certificates 

De Or. F. & J. 194 ; per Kindersley, upon which the Paymaster-General 

V.-C, Wadham v. Rigg, 2 Dr. & is to act without further order, or to 

Sm. 80 ; Re London and County certificates on passing receivers' ae- 

Assurance Co., 5 W. E. 794 ; Re counts, as to which, see^osi, p. 100. 

Monw Counties, <fcc., Co., 10 W. E. (j) In Upton v. Brown, 20 Ch.D. 

467 ; per Wood, V.-C, Dawkins v. 732. 
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journed before the judge without taking out any summons. 
Of course if a solicitor took an adjournment before the 
judge of every item in an account, no business could be 
transacted. In theory there is a right to do this, but in 
practice it is found impossible that it should be done. The 
practice is to wait until the taking of the account is com- 
pleted, and then to take an adjournment once for all to the 
judge. When, however, a question of principle is involved 
in an item which decides the mode in which the account is 
to be taken, it is, of course, impossible to wait until the ac- 
count is completed, and then it is quite right to adjourn (r) 
the item at once before the judge. If a solicitor were so 
unreasonable as to insist on the adjournment of every item 
in an account to which he might object, that would be an 
abuse of the process of the Court, and I have no doubt the 
judge would have jurisdiction to punish the solicitor by 
making him pay the costs personally." It has been laid Rehearing by 

, , , . . , ■,. , ■, judgeinCourt. 

down that where objections to the certificate are heard 
and disposed of by the judge himself in Chambers, they 
will not be reheard by the same judge in Court, the 
party's course being to proceed to the Court of Appeal (.s); 
but this would seem not to be the present practice (t). 

Application should be made to a judge in Court to •dis- Time limited 

,,,..„,, ... for re-hearing. 

charge an order made by him in Chambers withm twenty- 
one days from the drawing up of the order, unless the 

(r) A motion to obtain the opinion does not desire to hear any further 

of the Court as to the principle on argument in Coui-t, Thomas v. 

which an account ought to be taken, Elsom, 6 C. D. 346, where the 

for the guidance of the chief clerk, proper course is pointed out, if the 

has been held not irregular (Robert- judge declines to give such a certifi- 

son T. Norris, 1 Giff. 428 ; and see cate. 

Vyse V. Foster, 10 Ch. 238), and a (t) Sec Holloway v. Chester, 19 C. 

petition for the like object has not D. 516, which, however, was not 

been objected to (Brovme v. GolUns, followed to its full extent by Hall, 

12 Eq. 586). V.-C, in Anderson v. Butler's 

(s) York <Sc North Midland Bail- Wharf Co., 21 C. D. 131 ; see also 

way Go. v. Hudson, 18 Bcav. 70 ; Manchester, (fee, Paving Co. v. 



but a certificate should be ob- Slagg, 47 L, T. 55e. 
taiued from the judge that he 
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order is simply a refusal of an application, in which case 
the twenty-one days must be reckoned from the refusal (u). 

Evidence. The course of proceeding in Chambers shall ordinarily 

be the same as the course of proceeding in Court upon 
motions (x) ; but the party intending to use an affidavit 
shall give notice to the other parties concerned of his 

Affidavits. intention in that behalf (3/). All affidavits which have 
been previously made and read in Court, upon any pro- 
ceeding in a cause or matter, may be used before the 
judge in Chambers (z), subject of course to the general 
rules as to the admissibility of evidence (a). Where any 
account is directed to be taken, the accounting party, 
unless the judge shall otherwise direct, shall make out his 
account and verify the same by affidavit. The items on 
each side of the account shall be numbered consecutively, 
and the account shall be referred to by the affidavit as an 
exhibit, and be left in the judge's Chambers (b). Affida- 
vits used in Chambers are, of course, subject to cross- 
examination, but not after the chief clerk's certificate has 
been signed and approved by the judge (c). 

jj ,. f \/ -^7 ps-rty seeking to charge any accounting party 

amount and beyond what he has by his account admitted to have 

particulars of • ■, ■, -n • • i 

charge beyond received, shall give notice thereof to the accounting party, 
admitted stating, as far as he is able, the amount sought to be 
charged, and the particulars thereof, in a short and suc- 
cinct manner {d). An affidavit filed by an accounting 
party in an administration action is subject to cross-ex- 
amination (e) ; but he is entitled to notice of the points on 



nation. 



(u) See Dickson v. Earri-ton, 9 
C. D. 243 ; HeatUy v. NewUm, 19 
iUd., 326. 

(k) Cons. Ord. XXXV. r. 26. 

(2/) R. 27. 

(z) R. 28. 

(a) See Haiulford v. Handford, 
5 Ha. 212 ; Smithv. Althus, 11 Ves. 
564 ; and an undertaking not to use 



an afBdayit at the hearing does- not 
preclude its use in Chambers (^Jenrier 
V. Mcrrris, 10 W. R. 640). 
(6) Cons. Ord. XXXV. r. 33. 

(c) DawHns v. Morton, 10 W. R. 
339. 

(d) Cons. Ord. XXXV. r. 34. 

(«) It may be mentioned that 
when a person, though not a party 
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which he is to be cross-examined, in default of which, it 

would seem, he may decline to be sworn (/), and it is not 

sufficient to inform him that all the items but one are 

objected to (g) ; or the objecting party may examine the 

accounting party vivd voce as his own witness, but in this 

case also he must give notice of the points as to which he 

wishes to examine (h). The rule as to notice applies to 

the case of a party seeking to charge by his account, as 

well as to the case of a merely accounting party (i). Each Powers of 

chief clerk, 
chief clerk has full power to summon witnesses, administer 

oaths, take affidavits, receive affirmations, and, when so 
directed by the judge to whose Court he is attached, to 
examine parties and witnesses either upon interrogatories 
or vivd voce, as such judge shall direct (k), and a witness 
cannot refuse to be sworn in Chambers, on the ground that 
he desires to be examined before the examiner, where he 
would have the assistance of counsel, it being in the dis- 
cretion of the judge whether the examination shall be 
before the examiner or in Chambers (Z). If an examina- Examiner, 
tion is to be taken before an examiner, a subpoena should 
be issued for the attendance of the witness (m). Such 
subpceria was formerly issued upon a note from the 
judge (n), but now, any party may take it out (o) ; and 
subject to the power of the Court to prevent this right from 
being oppressively used, any person able to give information 
relating to the assets may be summoned, and is bound to 
attend before an examiner, and to answer all questions pro- 

to the proceedings, has made and (A) Wormsley v. Stwrt, 22 Beav. 

filed an affidavit to be used in a 398. 

pending matter, he cannot be ex- (i) Bates v. Eley, 1 C. D. 473. 

empted from cross-examination by {k) 15 & 16 Vict. c. 80, s. 30. 

the withdrawal of the affidavit (Ex (J) Re Electric Telegraph Co. of 

parte Young, 21 C. D. 642). Ireland, 24 Beav. 137, 139. 

(/) Lordv. Lord, 2 Eq. 605 ; and {m) See Stebhing v. Atlee, 26 L. 

see Glmer v. Ellism, 20 W. K. J. Ch. 265. 
408. (») Cons. Ord. XXXV. r. 29. 

{g) McArthur v. Dudgeon, 15 Eq. (o) Raymond v. Tapson, 22 C. 



102. 



D. 430. 
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perly put to him by the party having the conduct of the pro- 
Mode of ceedings (p). Where a chief clerk is directed by the judge 
•witness before to examine any witness, the practice and mode of proceed- 
ing shall be the same as in the case of the examination of 
witnesses before an examiner, subject to any special direc- 
tions which may be given in any particular case (q). The 
examiner is the proper person to take evidence in all 
cases, in the absence of any special directions for the 
examination of witnesses in Chambers or in Court ; there- 
fore no special order is necessary for transferring the cross- 
examination of a witness from the judge in Chambers to 
the examiner (r), and the leave of the judge is not neces- 
sary to give the examiner jurisdiction to take the cross- 
examination (s) ; but if the examination be in Chambers, 
the witness has the right to require that all or any part of 
Practice where it be adjourned before the judge personally (t) ; and if a 
refuses to person under examination in Chambers refuse to give a 
answer. sufficient anwer, the proper course is to apply to the 
judge to examine him personally, and then, if he refuse to 
answer, he may at once be committed (u). • In a recent 
case {v) a person who refused to answer questions before a 
special examiner was (upon motion) ordered again to 
attend before him, and there and then to answer certain 
questions, which he had previously refused to do. 
Persons having Jq any cause for the administration of the estate of a de- 

hberty to •' 

attend the ceased person, no party to the cause, other than the execu- 
tor or administrator, shall, unless by leave of the judge, be 
entitled {x) to appear either in Court or in Chambers, on 

( p) Vendbhs v. Schweitzer, 16 (u) Hayward v. Sayward, Kay, 

Eq. 76 ; Maymond v. Tapson, 22 App. 31 ; and see Be Etgair, <kc., 

C. D. 430. Co., 8 W. E. 660. 

(?) Cons. Ord. XXXV. r. 30. (v) Jlejmblic of Costa Bica t. 

(r) Stebbing v. Atlee, 26 L. J. Ch. Strousberg, 16 C. D. 8. 

265. (a:) In Smith v. WaUs, 22 C. D. 

(s) Cast V. Poyser, 26 L. J. Ch. 5, Jessel, M. R., called attention to 

93, 353. this rule, and stated that although 

IJ,) Be London & County Asmrance in that case (where the defendant, 

Co., 5 W. K. 794, and see ante, p. the administrator, had taken out a 

88. summons against a creditor and 



proceedings. 
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the claim of any person not a party to the cause against 
the estate of the deceased, in respect of any debt or 
liability ; but the judge may {y) direct any other party to 
the cause to appear, either in addition to or in the place 
of the executor or administrator, upon such terms as to 
costs or otherwise as he shall think fit (2;). Subject as 
above, any persons interested who ought to be served can, 
under the general practice, and as of course, attend the 
proceedings ; but that does not entitle them to the costs 
of attending (a). Theii* right to costs is determined by Their right to 

. ^ ' '' costs deter- 

the judge in Chambers, who, under a general order (b), mined by the 
decides what parties interested in the estate shall attend ■*" ^*' 
the taking of the accounts at the costs of the estate ; that 
is the subject of a special application (c), and it has been 
recently decided {d) that mere liberty to attend the pro- 



mortgagee) the Court had, in the 
absence of any opposition, heard 
counsel for the plaintiff, yet in 
future no costs would be allowed to 
persons appearing unnecessarily, 
within the meaning of the rule. 

{y) As to the principle upon which 
this discretion will be exercised, see 
Samuel v. Samuel, 12 C. D., p. 
160 ; " where in an administration 
suit there is reason to believe that 
the legal personal representative 
will not perform his duty and defend 
the estate, the right course to take 
is for somebody to appear in his 
name. A person who accepts a 
duty is not entitled to say he will 
not fulfil the duty because he has an 
adverse interest." See ante, p. 42. 

(2) 0. XVI. r. 12b. 

[a) In Joseph v. Goode, 23 W. R. 
225 (following Armstrong v. Arm- 
strong, 12 Eq. 614), a plaintiff who 
had been deprived of the conduct 
of the proceedings was allowed his 
costs only up to the time at which 
he was so deprived, costs of sub- 
sequent attendances in chambers 



being disallowed, but obtained the 
costs of appearing at the further 
consideration to ask for such costs. 
(6) Cons. Ord. XXXV. r. 16, 
cited ante, p. 87. 

(c) Per Jessel, M. R., Sharp v. 
Lush, 10 C. D. 473. Where, on 
an administration action being 
stayed, the plaintiff's costs are 
provided for to date, and leave 
is given him to attend the pro- 
ceedings in another administra- 
tion action which is allowed to be 
prosecuted, such leave is not per se 
special leave entitling him to his 
costs of attending such proceedings 
{Hubbard v. Latham, 14 W. R. 553). 
So aUo, liberty given in one action 
to prove in another for an amount 
appearing due in the former does 
not confer an absolute right of 
proof in the latter, in which the 
Court must inquire whether the 
claim isvalid and subsisting (Mickle- 
ihwait V. Winstanley, 34 L. J. Ch. 
281). 

(d) Day v. Batty, 21 C. D. 830. 
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ceedings under the judgment (which was in the usual 
form) does not entitle the parties having the liberty to the 
costs of their attendance in Chambers ; and that, in order 
to entitle them thereto, the order giving the liberty to 
attend should have expressly provided that they were to 
be entitled to their costs of such attendance. Where 
upon the hearing of the summons to proceed, or at any 
time during the prosecution of the decree or order, it 
appears to the judge, with respect to the whole or any 
portion of the proceedings, that the interests of the parties 
can be classified, he may require the parties constituting 
each or any class to be represented by the same solicitor ; 
and, where the parties constituting such class cannot agree 
upon the solicitor to represent them, the judge may 
nominate such solicitor for the purpose of the proceedings 
before him ; and, where any one of the parties constituting 
such class declines to authorise the solicitor so nominated 
to act for him, and insists upon being represented by a 
different solicitor, such party shall personally pay the costs 
of his own solicitor of and relating to the proceedings 
before the judge, with respect to which such nomination 
shall have been made, and all such further costs as shall 
be occasioned to any of the parties by his being repre- 
sented by a different solicitor from the solicitor so to be 
nominated (e). And, even though no solicitor has been so 
nominated by the judge, yet, where a number of persons 
in the same interest, having liberty to attend the proceed- 
ings, appear separately on an adjourned summons, they 
may be allowed only one set of costs between them (/) ; 
and only one set of costs of taking the accounts will be 
allowed to parties appearing under leave to attend, if the 
interests of such parties are the same as those represented 



(e) Cons. Ord. XXXV. r. 20. R. 936 ; see the errata to 11 W. 

(/) Stevenson v. AMngton, 11 W. R. 
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by the plaintiff, and semble, even such costs will only be 
allowed, where the plaintiff and defendant appear by the 
same solicitor, and it is necessary for the protection of the 
residuary legatees that they should be separately repre- 
sented (g). Where any party appears upon any applica- 
tion or proceeding in Court or at Chambers in which he is 
not interested, or upon which, according to the practice of 
the Court, he ought not to attend, he is not to be allowed 
any costs of such appearance unless the Court or a judge 
shall expressly direct s«ch costs to be allowed (A) ; to 
entitle a person interested in an administration action to 
the costs of attending proceedings in Chambers, he must 
attend by special leave of the judge, and, if he attends 
under the common order of course and without special 
leave, he may, in addition to paying his own costs, be 
ordered to pay the extra costs occasioned by his attend- 
ance (i). 

Where a judgment or order is made(^), whether in Sale under 

judgment or 

order 
(g) Daubney v. Leake, 1 Eq. 495, spect of his conduct of the prooeed- 

approvedinflijJSara! V. Latham, 14 ings {Ridley y. Tiplady, 20 Beav. 

W. R. 553 ; but see Sharp v. ImsU, 44 ; and see Upton v. Brown, cited, 

10 C. D. , p. 474, cited infra, note (i). ante, p. 88). 

(A) Rules of the Supreme Court, (k) The Court has power, under 

Costs, r. 21 (Spec. All.). the 15 & 16 Vict. c. 86, s. 55, at 

(i) Sharp v. Lush, 10 C. D. any time (even before the hearing 
468. "As a rule," said the M, R., Tulloch v. TuUoch, 3 Eq. 574), to 
" I give leave to one solicitor to direct real estate to be sold ; but it 
attend on one side, and one solicitor is now the practice in a creditors' 
on the other ; when the residuary action, at the hearing, to direct the 
legatees come in, I let one solicitor real estate, or a sufficient part 
take the accounts for the residuary thereof, to be sold, in case the per- 
legatee on the one side, and one soli- sonal estate proves insufficient to 
citor take the accounts for the execu- satisfy the debts and funeral ex- 
tors on the other" (*i(i., 474; and see penses ; Appendix, post, p. 196. 
Day V. Batty, 21 C. D. 830). Where But the beneficiaries may, upon 
a solicitor for a party attending the payment of their proper propor- 
taking of accounts causes by his tion of the debt and costs, &o., 
neglect unnecessary costs, he may prevent the sale being made (Cooper 
be ordered to pay them personally, v. Cooper, L. R. 7 H. L., p. 72 ; 
on the client undertaking not to Lees v. Lees, 15 Eq. 151 ; and see 
bring an action against him in re- Metcalfe v. Hutchinson, 1 C. D. 691). 
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Court or in Chambers, directing any property to be sold, 
unless otherwise ordered, the same shall be sold with the 
approbation of the judge to whose Court the cause is 
attached, to the best purchaser that can be got for the 
same, to be allowed by the judge, and all proper parties 
shall join in the sale and conveyance as the judge shall 
direct {I). As to the conduct of sales, see post, p. 124. A 
sale under the Court is usually by auction (m). The 
judge in Chambers may fix reserved biddings upon a sale, 
direct deposits to be made, and appoint persons to receive 
the same, and receive proposals for private contract («). 
Affidavits for the purpose of enabling the judge to fix re- 
served bids are to state the value of the property by 
reference to an exhibit containing such value, so that the 
value may not be disclosed by the affidavit when filed (o). 
As soon as particulars and conditions of sale, &c., settled at 
Chambers have been printed, two prints thereof, certified 
by the solicitor to be correct prints of the particulars and 
conditions settled at the judge's Chambers, are to be left 
at Chambers {p). Where, in pursuance of an order of the 
Court directing a sale by public auction, an attempt so to 
sell has been made and failed, the property cannot be sold 
otherwise than by public auction until a proper order for 
the purpose has been obtained (q). 
The chief The result of the proceedings before the chief clerk 

ficate. ' shall be stated in the shape of a short certificate, and 
shall not be embodied in a formal report, unless in any 
case the judge shall see fit so to direct (r). Where an 
account is directed, the certificate shall state the result of 
such account, and not set the same out by way of sche- 

(l) Cons. Ord. XXXV. t. 13. (o) Reg., Aug. 8, 1857, r. 13. 

(m) Pemherton v. Barnes, 13 Eq. {p) R. 14. 

349 ; for the practice before and at (y) Berry v. CHbbons, 15 Eq. 

the auction, see Daniell, 1163, 150. 

1161. (r) 15 & 16 Vict. c. 80, s. 32. 

(n) Morgan, 141. 
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dule, but shall refer to the account verified by the affidavit 
filed, and shall specify (s) by the numbers attached to the 
items in the account, which, if any, of such items have 
been disallowed or varied, and shall state what additions, 
if any, have been made by way of surcharge. And where 
the account verified by the affidavit has been so altered 
that it is necessary to have a fair transcript of the account 
as altered, such transcript may be required to be made by 
the party prosecuting the judgment or order, and shall then 
be referred to by the certificate. The account, and the 
transcript (if any) referred to by the certificates, shall be 
filed therewith (f), but no copies thereof shall be required 
to be taken by any party (m). Where the chief clerk, by 
consent of all claimants, waives a question of title as to 
some of them, the certificate should be expressed to be 
without prejudice (to). When prepared and settled, it 
shall be transcribed by the solicitor prosecuting the pro- 
ceedings, in such form and within such time as the chief 
clerk shall require, and shall then be signed by the chief 
clerk at an adjournment to be made for that purpose ; 
but, where from the nature of the case the certificate can 
be drawn and copied in Chambers whilst the parties are 
present before the chief clerk, the same shall be then 
completed and signed by him without any adjourn- 
ment (x). 

(s) The chief clerk may not I'efer 509), though it would be sufficient if 
the whole of the accounts to an it stated a fact involving, according 
accountant, and then adopt Ms to the practice of the Court, a par- 
report as his own certificate {Sill ticular consequence {Bic!e v. Motly, 
V. King, 9 Jur. N. S. 527). 2 M. & K. 312). At the present 
(t) See note (6), infra. time, however, it is considered that, 
(u) Cons. Ord. XXXV. i'. 46. if the circumstances warrant it, a 
{w) Waterton v. Burt, 39 L. J. certificate may state facts, and re- 
Ch. 425. It has been held that the serve for the consideration of the 
certificate should state not facts Court the legal questions arising out 
merely, but conclusions drawn from of them (Stott v. Meanoek, 10 W. 
the facts {Lee v. Wilhek, 6 Ves. R. 605). 
605 ; Dixon v. Dvxm, 3 Bro. C. 0. (x) Cons. Ord. XXXV. r. 48. 
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Certificates 
either general 
or separate. 



Time for sig- 
nature of 
certificate by 
judge. 



Certificate, 
ha., signed 
and adopted 
by judge, to be 
filed, and be 
binding on all 
parties, unless 
discharged or 
varied within 
eight clear 



Applications to 
discharge or 
Taiy certificate. 



Chief clerk's certificates axe either general or separate. 
General certificates embrace the results of aU the proceed- 
ings taken at Chambers under the judgment or order. A 
separate certificate compiises the result of only some one 
or more of them. Separate certificates are made in cases 
where it is not desirable to wait till the whole proceedings 
are completed. They will be prepared at the request of 
any of the parties interested, if the judge or his chief 
clerk is satisfied there is a sufficient reason for so doing (y). 

At the expiration of four clear days after the certificate 
shall have been signed by the chief clerk, if no party has 
in the meantime obtained a summons to take the opinion 
of the judge thereon (z), the chief clerk shall submit the 
certificate to the judge for his approval, and the judge 
may thereupon, if he approve the same, sign such certifi- 
cate in testimony of his adoption thereof, as follows : — 
"Approved, this day of "(a). 

When any certificate or report of the chief clerk shall 
have been signed and adopted by the judge, the same 
shall be filed (6), and shaU thenceforth be binding on all 
the parties to the proceedings, unless discharged or varied, 
either at Chambers or in open Court, according to the 
nature of the case, upon application by summons or 
motion within eight clear days after the filing of such 
certificate (c). The eight days run during vacations (c?). 

A creditor who has proved in the action has a right to 
apply to vary the certificate (e). 

It is sufficient if a summons to vary be taken out 
within the eight days, although not returnable within that 



(y) Daniell, 1215. 

(z) As to which, see ante, p. 88. 

(a) Cons. Ord. XXXV. r. 51, 

(6) The certificate when signed 
by the judge, with the accounts (if 
any) to be filed therewith, shall be 
transmitted by the chief clerk to 



the Report Office, to be there filed 
(r. 55). 

(c) 15 & 16 Vict. c. 80, rf. 34 ; 
Cons. Ord. XXXV. r. 52. 

(d) Ware v. Wais<m, 7 De G. M. 
& G. 739. 

(e) Wilsony. Wilson,2 UoU. 328. 



PROCEEDINGS IN CHAMBERS. 99 

period (/). But the practice has been otherwise laid 
down, where the application is by motion ; in that case, it 
IS not enough that notice of motion was served within the 
eight dajs, if the motion be not made until after their 
expiration {g) ; where, howevei", it is necessary or advis- 
able to proceed by motion, and it is impossible to move 
on any motion day within the eight days, the Court will 
give special leave to serve notice of motion for some day 
within the eight days not a motion day (A). 

Leave was given to move to vary the certificate, though 
application was not made until after the expiration of the 
eight days, where the omission to apply arose from pres- 
sure of business and mistake on the part of the solici- 
tor, and where there was error apparent on the certifi- 
cate (i) ; and in Berry v. Gaukroger (j), the Court 
of Appeal, notwithstanding lapse of time, varied the 
certificate (in which was a manifest error), and the order 
on further consideration, so far as it proceeded on the 
erroneous finding, the fund not having been distributed. 
So leave may be given after the eight days to take out a 
summons to vary ; but after the eight days have elapsed, 
the certificate wiU not be discharged or varied, except on 
special grounds (k), nor while a judgment containing 
consequential directions founded on it stands (I). 

An afl&davit which was not used before the chief clerk 
cannot generally be used on an application to vary his 
certificate (m). 



(J) Wycherleyv. Barnard, Johas. Jur. N. S. 1070 ; see post, p. 134. 

41. [ft W. N. 1882, U. 

{g) Eenshaw v. Angell, 9 Eq. (i) Howell v, KigUley, 8 De G. 

451. M. & G. 325. 

(h) Cross V. Maltby, 8 "W. R. (I) Turner v. Turner, 1 Sw. 154. 

646. {in) Davis v. Dams, 2 Atk. 

(i) Briant v. Tibbut, 17 W. E. 21 ; Fierce v. Hammond, 10 L. T. 

274 ; Ashton v. Wood, 8 De G. M. 261 ; Bayliss v. Watkins, 9 Jur. TS. 

& G. 698 ; Purcill v. Uamning, 3 S. 570. 

H 2 



receivers 
accounts. 
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Applications to vary certificates are almost always ad- 
journed so as to come on with the further consideration of 
the action (n). 

Exceptions as The rules above stated concerning certificates are sub- 
regards certifi- _ _ " _ 
cates to be ject to the following exceptions ; — ^Wbere the Court directs 

Paymaster- ^^J Computation of interest or the apportionment of any 
General £y^jj which is to be acted on by the Paymaster-General 

without -^ -^ 

farther order, or other person without any further order from the Court, 

and certificates , . , , i -i i /^ 

on passing the judgment or order made by the Coui"t may direct 
such computation or apportionment to be made by one of 
the chief clerks attached to the Court of the judge, and 
may direct the certificate thereof, signed by such chief 
clerk, to be acted upon accordingly, without the same 
being signed and adopted by the judge (o). Such certifi- 
cates shall be transmitted and filed in the same manner 
as those signed and adopted by the judge (p). Eules 49, 
50 (q), 51, and 62 of Cons. Ord. XXXV. shall not apply to 
certificates which are to be acted upon by the Paymaster- 
General without any further order. Such certificates may 
be signed and adopted by the judge on the day after the 
same shall have been signed by the chief clerk, unless 
any party desiring to take the opinion of the judge 
thereon, obtains a summons for that purpose before twelve 
o'clock on that day. The time for applying to discharge 
or vary such certificates, when signed and adopted by the 
judge, shall be two clear days after the filing thereof (r). 
Neither shall Rules 49, 50, 51, and 52 apply to certificates 
on passing receivers' accounts. Such certificates may be 
approved and signed by the judge without delay, and, 
upon being so signed, shall be filed and forthwith acted 
upon («). 

{n) See Crompton v. Bvier, 3 W. {p) R. 56. 

E. 347 ; Hudson v. Carmichad, 18 (q) Ante, p. 88. 

Jnr. 851 ; post, pi 133. (r) R. 53. 

(0) Cons. Ord. XXXV. r. 45. (s) R. 54. 
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If it should appear that the chief clerk has entirely Certificate may 

lis I'fifsrrfid 

overlooked a material element of the inquiry, the Court, back. 
without either allowing or disallowing an application to 
vary the certificate, may refer it back to him for re- 
view (f). 

{t) MUford T. Reynolds, 1 Ph. 706. 



CHAPTER IX. 



A. Advertise- 
mente for 
creditors. 



Peremptory. 



PROOF OF CLAIMS IN CHAMBERS. 

In order to be in a position to answer the inquiry as to 
the debts of the deceased (a), it is usual for the judge in 
Chambers to order an advertisement to be issued for 
creditors affecting the deceased's estate, unless the executor 
or administrator has already issued advex-tisements under 
22 & 23 Vict. c. 35, in which case it is unnecessaiy to issue 
fresh ones, and the chief clerk wiU take notice of those 
already issued without any special directions to that effect 
in the judgment (6). Every such advertisement issued 
pursuant to a judgment or order shall direct every creditor, 
by a time to be thereby limited, to send to the executor 
or administrator of the deceased, or to such other party 
as the judge shall direct, or to his solicitor, to be named 
and described in such advertisement, the name and 
address of such creditor, and the full particulars of his 
claim, and a statement of his account, and the nature of 
the security (if any) held by him ; and such advertisement 
shall be in the prescribed form (c) with such variations as 
the circumstances of the case may require ; and at the 
time of directing such advertisement a time shall be fixed 
for adjudicating on the claims (d). The advertisement 
shall be a peremptory and only one, unless for any special 
reason it may be thought necessary to issue a second 



(a) See ante, p. 51. 
(6) CutMeH V. Wharnitry, W. N. 
1869, 12. 



(c) See Appendix, p. 200. 

{d) Order 27th May, 1865, r. 1. 
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advertisement or further advertisements ; and any adver- In what papers 

tisement may be repeated as many times and in such 

papers as may be directed (e), the common practice being 

to direct its insertion in the London Gazette, and generally 

in The Times as well, and also, if the deceased resided in 

the country, in some local paper (/). 

Where, many years after the division amongst creditors 
of all the assets then available, further funds come in 
belonging to the estate, fresh advertisements will be issued, 
but if some only of the oreditors or their representatives 
then appear, they are only entitled to that proportion of 
the fund which their debts bear to the entire liabilities of 
the estate, and the residue will be retained to answer any 
claims of the others in the future (g). 

The advertisement shall be prepared by the party prose- By whom pre- 
cuting the judgment or order, and submitted to the chief P'"^'^- 
clerk for approval, and, when approved, shall be signed by 
him, and such signature shall be sufficient authority to 
the printer of the Gazette to insert the same (h). 

No creditor need make any affidavit nor attend in Creditor need 
support of his claim (except to produce his security), unless "ffida^t or 
he is served with a notice (i), requiring him to do so (j). attend, unless 

, required ; 

And the claimants filing affidavits shall not be required to but pa^jy pj.,,. 
take office copies, but the party prosecuting the cause tg^^ke^o^gg® 
shall take office copies and produce the same at the hear- copies of affi- 

, ,, , . ,. ,,\ -n davits, if any. 

ing, unless the judge shall otherwise direct {k). Every ^^^^^ ^^ 
creditor shall produce the security (if any) held by him creditor to 

, . 1 11 1 ■/! 1 • 1 produce 

before the judge at such time as shall be specined in the security or 
advertisement for that purpose, being the time appointed °* ^"^ "'"'^Bnce. 
for adjudicating on the claims ; and every creditor shall, 

(e) Cons. Ord. XXXV. r. 35. (h) Cong. Ord. XXXV. r. 36. 

(/) See per Lord RomiUy, M.R. (i) See Appendix, p. 200. 

Wood V. Weightman, 13 Eq. 436. 0') Order, 27th May, 1865, r. 2. 

(g) Ashley v. Ashlei/, i C. D. (A) Cons. Ord. XXXV. r. 39. 
757. 
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if required, by notice in writing (l) to be given by the 

executor or administrator of the deceased, or by such other 

party as the judge shall direct, produce all other deeds and 

documents necessary to substantiate his claim before the 

Judge at his Chambers at such time as shall be specified 

in such notice (m). 

Notice by post Every notice by the Order of 27th May, 1865, required 

sufficient. ^Q |jg given shall, unless the judge shall otherwise direct, 

be deemed sufl&ciently given and served if transmitted by 

the post, prepaid, to the creditor to be served, according to 

the address given by such creditor in the claim sent in 

by him pursuant to the advertisement, or, in case such 

creditor shall have employed a solicitor, to such solicitor, 

according to the address given by him (n). 

Claims to be '^^ executor or administrator of the deceased, or 

examined and gu^j other party as the judge shall direct, shall examine 

result Tenfied . . " <= 

by affidavit of the claims sent in pursuant to the advertisement, and 
other person shall ascertain, so far as he is able, to which of such claims 
^PB°^^^ *>? the estate of the deceased is justly liable ; and he shall, at 
least seven clear days prior to the time appointed for 
adjudication, file an aflBdavit,to be made by such executor 
or administrator, or one of the executors or administrators, 
or such other party, either alone or jointly with his solicitor, 
or other competent person, or otherwise as the judge shall 
direct, verifying a list of the claims the particulars of 
which have been sent in pursuant to the advertisement, 
and stating to which of such claims, or parts thereof, re- 
spectively, the estate of the deceased is, in the opinion of 
the deponent, justly liable, and his belief that such claims, 
or pai-ts thereof respectively, are justly due and proper to 
Such affidavit be allowed, and the reasons for such belief. But in case 
poned.' ^'"*' *^® J"*ig® ^^^1 *^i°^ fi* so to direct, the making of the 
affidavit referred to in the preceding Rule numbered (5), 

{I) See Appendix, p. 201. (ji) R. 13, 

(»») Order 27th May, 1865, r. 3. 
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shall be postponed till after the day appointed for adjudi- 
cation, and shall then be subject to such directions as the 
judge may give. At the time appointed for adjudicating Adjudication 
upon the claims, or at ajiy adjournment thereof, the judge 
may, in his discretion, allow any of the claims, or any part 
thereof respectively, without proof by the creditors, and 
direct such investigation of all or any of the claims not 
allowed, and require such further particulars, information, 
or evidence, relating thereto, as he may think fit, and 
may, if he so think fit, require any creditor to attend and 
prove his claim, or any part thereof; and the adjudication 
on such claims as are not then allowed shall be adjourned 
to a time to be then fixed (o). 

A creditor suing as plaintiff on behalf of himself and the Plaintiff must 
other creditors, must prove his debt over again in Chambers, in chambers, 
if there be no admission of assets {p), the Court not treat- admitted^*** 
ing the judgment as conclusive evidence of the debt (g), even 
where it has been proved at the hearing after being put in 
issue on the pleadings; and accordingly the judgment 
will not, even in such a case, be prefaced with a declaration 
that the plaintiff is a creditor (r). 

It has been frequently laid down that the unsupported Evidence, 
testimony of any person on his own behalf cannot, in 
adjudicating upon claims of creditors and others, be acted 
on in a Court of Equity. " Though in many cases," said 
Lord Romilly, M.R., "it may prevent a person from 
receiving what he is justly entitled to, still the Court 
cannot act on the mere unsupported testimony of any 
claimant (s). 

(o) Order 27th May, 1865, rr. 5, (?) See <mte, p. 13 ; Oweiis v. 

6, 7 ; and see Cons. Ord. XXXV. i'. Dickenson, Cr. &P. 48, 56 ; per Wig- 

40, cited post, p. 118. va,m,'Y .-C.,Woodgaic-7. Meld, 2 Ha. 

{p) As to the right of a creditor- 213 ; Whitakerv. Wright, ibid. 310. 

plaintiff, when not only is his debt (r) Field-v. Titmuss, 1 Sim. N. S. 

proved or admitted, but the execu- 218. 

tor or administrator admits assets, (») <^«'i' '<^- <?™™'. 34 BeaT. 

see ante, p. 50. 623 ; see also Down v. MUis, 35 i6. 
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Claims for A claim for unliquidated damages may be brought into 

Chambers as a debt {t), it being competent to the Judge 
in Chambers to take an account of a claim of unascertained 
amount (v), though the Court may, if it thinks right, 
direct an action, or such other proceeding as the exigency 
of the case may require {x). But, where a debt is due 
from the estate of a testator, one of whose executors is 
dead, and the estate of such deceased executor is being 
administered in an action, and the creditor of the original 
testator has sued for his debt and compelled the surviving 
executor to pay the whole amount into Court, such creditor 
cannot, for the purpose of enforcing contribution between 
the two executors, prove his debt against the estate of the 
deceased executor {y). A., the widow and administratrix 
of B., continued B.'s trade after his death. B., at his 
death was indebted to C. on balance of account. A. con- 
tinued to receive goods from and to make payments to G, 
as B. had done, and she was charged in account by C. with 
the debt. The payments made by her to C. exceeded the 
debt, but a balance was ultimately due to C. Held 
that B.'s debt was discharged by A.'s payments, and that 
the ultimate balance could not be proved against B.'s 
estate {z). 

In the proof of a bond debt in Chambers it is not the 
practice to require an affidavit of the consideration, unless 
a case of suspicion against the bond be raised (a), although, 

578 ; Sogers v. Powell, 38 L. J. Ch. 305 ; e.g. a, reference to an official 

648 ; Morley v. Finney, 18 W. E. referee, as in the case of a cre- 

490 ; Whittaker v. Whittaker, 21 ditor's claim which was disputed ; 

C. D. 657. BowcUffe v. Leigh, 3 G. D. 292. 

(«) SuWm V. Mashiter, 2 Sim. (y) MickeUhwait v. Winstanley, 

513 ; Bwrehy. Coney, 14 Jur. 1009 ; 13 W. R. 210. 

corUra, Cox v. King, 9 Beav. 530. (z) StemdaU v. HanMnsm, 1 

(m) SiJilon V. Mashiter, BaJcer v. Sim. 393. 

Martin, 5 Sim. 380 ; PayrUer v. (a) Whitakcr v. WrigU, 2 Ha. 

Houston, 3 Mer. 297. 310. 

(x) Lockhart v. Hardy, 5 Beav. 
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as will be seen hereafter (b), creditors under voluntary 
bonds, though preferred to legatees, are only paid after all 
the other creditors are satisfied (c). 

Under a judgment in an action by a creditor on behalf 
of himself and the other creditors, the executor may in 
Chambers impeach the validity of a bond on which the 
plaintiff sues, upon grounds which were not in issue at the 
hearing (d), and may even go into fresh evidence for the 
purpose of establishing a case of release, although there 
are allegations in the statement of claim upon which the 
defence of release might have been suflSciently raised at 
the hearing (e). 

By sect. 10 of the Judicature Act, 1875, it is provided Contingent 
that, in the administration by the Court of the assets of any 
person dying insolvent on and after the 1st Nov., 1875 (/), 
the same rules shall prevail and be observed as to {inter 
alia) the valuation of annuities, and future and contingent 
liabilities respectively as may be in force for the time 
being under the Law of Bankruptcy with respect to the 
estates of bankrupts. Accordingly, a creditor in respect 
of an annuity payable until, and a debt payable upon the 
death of a person living at the date of the judgment for 
administration, was upon the death of that person before 
the certificate, held entitled to prove for the actual amount 
of the debt, and for the annuity upon the same principle, 
less a rebate of interest from the date of the administration 
judgment (g). 

(J) Post, pp" 161 (J), 173. (e) Oardell v. Rawke, 6 Eq. 464. 

(c) The rule in bankruptcy is (/) See Sherwin v. Selkirk, 12 
different ; aE debts, including those C. D. 68. 

on voluntary bonds, aie payable pari {g) Hill v. Bridges, 17 C. D. 342 ; 

passu (Ex parte Pottinger, 8 C. D. see also Boswellv. Gfumey, 13 C. D. 

621). It is doubtful whether the 136, where, the estate being insol- 

alteration in the law made by the vent, it was decided that interest on 

Judicature Act, 1875, sec. 10 (see debts ought only to be allowed up 

post, p. 173) will affect this case. to the date of the judgment. 

(d) WMtakerv. Wright,2Ha. 310. 
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Right of 
creditor to 
affidavit of 



Cross-exami- j^ creditor may be cross-examined on his afiBdavit in 

nation of •' _ . 

creditor. support of his claim (h) ; and a judgment creditor, bring- 

ing in his claim, may be cross-examined as to the validity 
of his judgment (i). If the documents by which a creditor 
supports his claim are believed to be forged, the party 
resisting the claim may, have them deposited with the 
chief clerk, with liberty to have them produced for 
examination by experts, the creditor's solicitor being 
allowed to be present at such examination (j). On the 
other hand a creditor, who has come in under the judg- 

documents by meut and produced prvmd facie evidence in support of his 

executom. ^. it 

claim, may obtain an order directing the executors to file 
an affidavit as to their possession of documents relating to 
the claim or to any item of it (k). 

The legal personal representative need not set up the 
Statute of Limitations (I) as a defence to a creditor's 
claim, and may before judgment pay (m) or retain a debt 
barred by the statute (n), or take it out of the statute by 
admissions in his answer (o), or by entering it as a debt 
in the residuary account (p), but after judgment (q) an 
executor cannot do any act which affects the relative rights 
of creditors (r), and as every creditor has a right to ques- 



The Statute of 
Limitations. 



(A) Cast V. [foyaer, 3 Sm. ?& G. 
369 ; 26 L. J. Ch. 93 ; afiBi-med, 
iMd. 353 ; and see ante, p. 90. 

(i) Lenton v. Brudenell, 12 W. 
R. 1127. 

(/) Groves v. Groves, Kay, Ap. 
19. 

(A) MeVeagh v. Croall, 1 De G. 
J. & S. 399 ; see Newlmtd v, Steer, 
11 Jur. N. S. 596. 

(I) The statute runs during such 
time as the will is not proved. 
The creditor should either compel 
the. executor to prove or take out 
administration ; see BoatwrigJU v. 
Soatwrigkt, 17 Eq^. 71 ; and Comp. 
Exors. 243. 



(m) Even though the result of so 
doing be to throw other debts upon 
the real estate ; Lewis v. RvAimey, 
4 Eq. 451. 

{») Stahlschmidt v. Lett, 1 Sm. & 
G. 415. 

(o) Moodie v. Bannister, 4 Dr. 
432. 

ip) Smith V. Poole, 12 Sim. 
17. 

{q ) A creditor whose debt is not 
statute-barred at the date of the 
judgment cannot of course be barred 
by lapse of time afterwards; Be 
General jRollitig Stock Company, 7 
Ch. p. 649. 

(r) SJiewcn v. Vandcrhorst, 2 R. 
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tion the claim of every other, because it may interfere 
with his own (s), where the legal personal representative 
refuses to set up the Statute of Limitations against a 
claim brought into Chambers by a creditor coming in 
under the judgment, any other creditor (t), or a residuary 
legatee (u), may do so, unless judgment has, notwithstand- 
ing the statute, been recovered in respect of the debt 
against the executors (w). The statute cannot, however, 
be set up, as regards the personal estate of the deceased 
against the plaintiff's alaim, which is the foundation of 
the judgment (x), though cestuis que trustent of devised 
estates may set it up against a creditor on the real 
estate, where the devisee in trust has not done so, for, but 
for the Chancery Amendment Act, they would have been 
necessary defendants (y). QuoBfre, whether the Judge in 
Chambers is himself entitled to set up the statute, where 
it is not set up by any party or quasi-party {ss). He was 
clearly not hound to do so before the passing of the 
Judicature Act, 1875, though there was a beneficiary not 
before the Court (a), but it may be doubted whether this 
rule is not altered in the case of insolvent estates by this 
10th section of that Act (6), such a debt not being 
proveable in bankruptcy (c). 

As to the effect of the recent Statute of Limitations {d), 
even where real estate is devised upon trust for payment 
of debts, see post, p. 165 (m). 

It was held in Sterndale v. Eankinson (e) that a The rale in 

& M. 75, affd. 1 iMd. 347 ; FhiUips M. & G. 12 ; FulUr v. Hedman, 26 

V Beat, 32 Beav. 26 ; ante, pp. Beav. 614 ; Adams v. Waller, 14 

55, 58. W. B. 789. 

(s) P«r Lord Cottenham, Owens {y) Briggsv.Wilson; ante,-p. i3. 

V. Dickenson, Cr. & P. 56. («) Shewen v. Vwnderharst. 

(i) Shewen v. Vcmderhorst ; Pul- (a) Alston v. Trollope, 2 Eq. 205. 

ler v. Redman, 26 Beav. 614. (6) S^eepost, p^ 162. 

(u) Moodie v. Bannister, 4 Dr. (c) Ex parie 'Sewdney, 15 Yea 

432. 479- 

{w) Swriierv. Boater, 3 Gif. 214. (d) 37 & 38 Vict. c. 57. 

(a) Briggs v. Wilson, 5 De G. (e) 1 Sim. 393. 
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Stemdfde y. decree on a biU for administration filed by one creditor 

Sa/nkiTUton, 

temUe, no on behalf (/) of himself and others would prevent the 

ongerprev . gjjg^^y^g ^f Limitations from running against any of the 
creditors who should come in under the decree ; but 
this rule cannot be extended to the case of an action 
brought by an executor, who happens also to be a 
creditor {g), and Jessel, M. E., has said that creditors 
had better not rely upon the rule at all for the future, 
the decision in Bterndale v. Hanhmson having depended 
upon a variety of circumstances of which, under the 
modem practice, none exist (fe). 
Interest on Where a judgment or order is made directing an 

account of the debts of a deceased person, unless other- 
wise ordered, interest shall be computed on such debts, 
as to such of them as carry interest, after the rate 
they respectively carry, and, as to all others, after the 
rate of 4 per cent, per annum, from the date {i) of the 
judgment or order (_/). A creditor, whose debt does not 
carry interest, who comes in and establishes the same 
before a Judge in Chambers, under a judgment or order 
of the Court, or of a Judge in Chambers, shall be entitled 
to interest upon his debt at the rate of 4 per cent, per 
annum from the date of the judgment or order, out of any 
assets which may remain after satisfying the costs of the 
action, the debts established, and the interest of such 
debts as by law cany interest (k). 

But when the estate is insolvent, interest will be 
allowed only up to the date of the administration judg- 

(/) A sitigle creditor's bill was Lainson, 18 Beav. 7. 

held insufficient to stay the statute ; {j) Cons. Ord. XLII. r. 9. 

WcUsonv. Bireh, 15 Sim. 523. (k) R. 10. As to the appUcation 

ig) Bray v. Tofield, 18 C. D.' of these rules to suits pending in 

651. 1841, see WTieeler v. QiU, 19 Eq. 

(A) Ibid. 553, 554. 316, and cases there cited ; and as 

(i) Or, when the debt accrues to interest generally, see Dan. 

due after judgment, from the time 1103 1107. 

of its being proved ; Lainson v. 
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ment, which by virtue of sect. 10 of the Judicature Act, 
1875, is equivalent to an adjudication in bankruptcy (1) 
As to subsequent interest, see post, p. 133. 

A creditor who has come in and established his debt Costs o£ 
in the Judge's Chambers under a judgment or order in establishing 
an action shall be entitled to the costs of so esta- <!l»™s ; 
blishing his debt ; and the sum to be allowed for such 
costs shall be fixed by the judge, unless he shall think 
fit to direct a taxation thereof ; and the amount of such 
costs, or the sum allowed in respect thereof, shall be 
added to the debt so established. Where an account 
consists in part of any bill of costs, or where the judge 
is authorised to fix the amount of costs under r. 24, 
the judge- may direct the taxing-master to assist him 
in settling such costs, not being the ordinary costs of 
passing the account of a receiver ; and the taxing- 
master, OD receiving such direction, shall proceed to tax 
such costs, and shall have the same powers, and the same 
fees shall be payable in respect thereof, as if the same 
had been referred to the taxing-master by an order, 
and he shall return the same with his opinion thereon 
to the judge by whose direction the same were 
taxed (m). These rules do not apply to the case of 
a creditor-plaintiff (n). In general a fixed sum of 
£1 13s. 4c?. is allowed in respect of a debt under 
£5, and £2 2s. if it exceed that amount ; but creditors 
attending by their solicitors to produce their secu- 
rities under r. 3 of the Order of 27th May, 1865 (ante, 
p. 104), are allowed their proper costs of such attend- 
ance ; Daniell, 1108. In Waterton v. Burt (o), three 
guineas each were allowed for the costs of copyholders 
successfully claiming a share of a fund paid into Court 



tl) Boawell v. Qwmey, 13 C. D. (») Flwtoff v. Eaynes, i Ha. 

jg 309. 

(m) Cons. Ord. XL. rr. 24, 25. (") 39 L. J. Ch. 425. 
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as compensation for rights of common. Where there is a 
deficiency of assets the costs of creditors proving their 
debts are not payable in full in the first instance, but 
are added to their debts, and if necessary apportioned 
and failing to with them {p). Where an alleged creditor carries in a 
them. claim which is disallowed, he may be ordered to pay 

the costs of the proceeding {q), and of an adjournment 
into Court (r), and may be refused the cost of an action 
which the Court gave him liberty to bring for the pur- 
pose of establishing his claim to damages, where the 
damages recovered by him were only nominal (s). In 
Lomcefield v. Iggulden if), the plaintiff, a devisee, un- 
successfully set up a claim as creditor, and was ordered 
to pay the costs of the proceedings occasioned by that 
claim. 
Notice to Notice shall be given by the executor or adminis- 

cldms Slowed tf^tor, or such other party as the judge shall direct, 
or disallowed, ^q every Creditor whose claim, or any part thereof, 
has been allowed, without proof by the creditor, of such 
allowance ; and to every such creditor as the judge shall 
direct, to attend and prove his claim, or such part thereof 
as is not allowed, by a time to be named in such notice, 
not being less than seven days after such notice, and 
to attend at a time to be therein named, being the 
time to which the adjudication thereon shall have been 
adjourned ; and in case any creditor shall not comply with 
New claims . such notice, his claim, or such part thereof as aforesaid, 
joura^dtdiu- ®^^^^ ^® disallowed {u). Any creditor who has not before 
dication. gent in the particulars of his claim pursuant to the adver- 

tisement, may do so four clear days previous to any day 



(p) Morshead v. Eeynolds, 21 (r) SentUy v. Bentley, 1 N. R. 

Beav. 638. 390. 

{qj Hatch v. Searles, 2 Sm. & G. («) Morgan v. Blstob, i Ha. 477. 

147 ; Teomans v. Eaynes, 24 Bcav. (t) 10 Ch. 136. 

127. (k) Order 27th May, 1865, r. 8. 
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to which the adjudication is adjourned (v). This is as of Special leave 

. _ to make claims 

right. But after the time fixed by the advertisement, no after time fixed 

claim shall be received (except as before provided in case mentT'^ '^ 

of an adjournment), unless the judge shall think fit to give 

special leave upon application made by summons, and then 

upon such terms and conditions as to costs and otherwise 

as the judge shall direct (w). This is by favour of the 

Court. The practice is to admit all (x) creditors whose 

debts have become due before the date of the certificate (y), 

and the indulgence of thef Court goes yet further : letting even after 

in a creditor after certificate, where he has not been guilty 

of wilful default, is " every day's practice " (z). " Although 

the language of the decree, where an account of debts is 

directed, is that those who do not come in shall be excluded 

from the benefit of that decree, yet the course is to permit 

a creditor, he paying the costs of the proceedings, to prove 

his debt, so long as there happens to be a residuary fund 

in Court or in the hands of the executor, and to pay him 

out of that residue " (a). 

The Court may, by additional orders, deal with a fund 
which is still in Court ; but, where the party requiring 
the Court to deal with the fund might have appeared at 
an earlier stage of the action, he will be required to pay 
all the additional costs which have been occasioned by the 
imperfect manner in which his claim was brought for- 
ward (6). And, the fund being still in Court, a creditor 
has been let in upon terms as to costs, though he knew of 
the suit, and omitted to prove within the time limited 

(v) Ibid., r. 9. («) Per Leach, M. R., David v. 

(w) R. 10. Frowd, 1 M. & K. p. 209. 

(x) A foreign creditor, as a con- (a) Per Lord Eldon, Gillespie v, 

dition of being let in after certifi- Alexander, 3 Rusa. p. 136 ; Lashley 

cate, iiaa been ordered to give secu- y. Ifogg, 11 Ves. 602 ; Hartwell v. 

rity for costs ; Drever v. Mavdesley, Colvin, 16 Beav. 140. 
6 Russ. 11. (J) Montejiore v. Browne, 7H. L. 

(jr) Per Turner, L. J., Thomas y. C. 241. 
Griffith, 2 De G. F. & J. p. 564. 
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As to claims 
after appor- 
tianment. 



by the advertisements (&). So in Hicks v. May (c), a 
creditor, after the order on further consideration had been 
made, was allowed to have an additional sum due to him 
raised by sale or mortgage out of the testator's real estate, 
although in making his claim under the decree he had 
used a book wherein he subsequently found evidence to 
support his additional claim, but the circumstances of the 
case were such as to negative any imputation of laches. 
But, after apportionment, the Court has declined to let in 
a creditor who had been guilty of laches and delay, where 
to do so would deprive another creditor of a debt which 
he had established (d) ; and, after an order had been made 
for payment of a dividend to the creditors who had proved, 
Kindersley, V.-C, refused to allow a creditor who had not 
proved to stay the payment of the dividend in order to 
have an opportunity of establishing his claim (e), though 
a stay had been directed by Plumer, V.-C, in a like case, 
on the creditor paying the costs of the application and the 
expenses incident to a re-casting of the apportionment (/) ; 
and, after distribution amongst the beneficiai-ies had been 
ordered, a stay was directed on the application of the 
executors, who were being sued in France by creditors 
who had not come in under the decree (g). 
Creditor may Where a Creditor is let in late, he will be put on an 

obtain pro- 

portion only of equality With the other creditors before any further 

IS c aim , dividend is paid to them (h), but it does not follow that he 

will be able to get the whole of his debt paid, unless he 

takes proceedings to make legatees refund. Thus, where a 

creditor did not establish his debt until the fund had been 



(6) Brown v. Lake, 1 De G. & 
Sm. 144, affirmed by Lord Cotten- 
ham ; and see Sawyer v. Birchmore, 
cited ^osi, p. 120. 

(c) 13 C. D. 237. 

(d) Cattellv. Simons, 8 Beav. 243. 
(«) Hull V. Falconer, 11 Jur. N. S. 

151. 



(/) Angell v. HaMon, 1 Madd. 
529 ; and see Barker v. Rogers, 
citedi post, p. 117. 

(3) Brett V. Carmichael, 35 Beav. 
340. 

(h) AsinBenikm^tcj, Ee Wheeler, 
1 Soh. & Lef. 242. 
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apportioned and part of it paid over, while the remainder 
had been carried to the account of particular legatees, it 
was held that he was entitled to receive out of the funds 
of the legatees so renaaining in Court, not the whole of the 
debt, but only a part of it, bearing the same proportion to 
the whole as the legacies given to those legatees bore 
to the whole amount of legacies given by the will (i). 
In a suit instituted in 1814 to administer the personal 
estate of an intestate who died in 1807, the Master re- 
ported that no debts had* been proved, and by the decree 
on further directions in 1817 the whole of the residue was 
apportioned and distributed ; but, as the plaintiff was then 
an infant, his share, amounting to four-ninths of the fund, 
was retained and carried to his separate account. In 1825 
a foreign prince, claiming to be a creditor of the intestate, 
applied for leave to prove his debt against the sum re- 
maining in Court, and the plaintiff coming of age soon 
after applied to have that sum paid out. It was held that 
the creditor was not precluded by the previous proceedings 
or the lapse of time, from tendering such proof before the 
Master, but that every defence should be allowed thei'e 
which would have been competent upon a new bill ; that 
the debt, if established, must be restricted, as against the 
fund in Court, to that proportion which the plaintiff's 
share bore to the whole amount distributed ; and, there- 
fore, that after reserving a sum equal to four-ninths of the 
claim, the residue of the fund ought to be paid to the 
plaintiff (A). So, where a fund paid into Court has been 
distributed by mistake among specialty and simple contract 
creditors to the exclusion of a mortgagee, the Court holds 
such creditors liable to repay pro raid; but no creditor 
will be fixed with liability in respect of the rateable part 



(i) Gillespie v. Alexander, 3 {k) Greig v. SomermlU, 1 R. & 

Euss. 130 M. 338. 

I 2 
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which the mortgagee may fail to recover from another 
creditor (I). Where, however, all the certified debts had 
been paid, and the residuary legatees, having been declared 
entitled to the estate, subject to an annuity, to provide for 
which a fund was retained in Court, had assigned their 
shares for value, and stop orders had been obtained, other 
creditors establishing their claims in another suit to which 
the executor and residuary legatees were parties, were 
held entitled to payment out of the fund in Court in 
priority to the assignees of the residuary legatees (m) ; but 
it would seem that if, under similar circumstances, an 
assignee for value of part of a residue had been actually 
paid, he would not be liable to refund, and that the person 
entitled to the remainder of the residue would be ordered 
to refund pro raid only (n). 
and may be jf a creditor does not come in till after the residue has 

obliged to sue 

been paid away, he is not without remedy, though he is 
barred the benefit of the decree. If he has a mind to sue 
the legatees and bring back the fund, he may do so, but 
he cannot affect them except by suit, and he cannot 
affect the executor (o) at all (p). Where, however, a debt 
has been claimed to be due from the estate, and the 
claim has been fully investigated and disallowed, the 
alleged creditor cannot afterwards maintain a suit to 
enforce the claim against the residuary devisees or 
legatees ; in such cases the rule of res judicata must 

apply (?)• 

In a suit for administering the estate of one who had 

il) Todd T. Studholme, 3 E. & J. tator a party, it was held by the 

324. Court of Appeal that even if the 

(m) Hooper v. Smart, 1 C. D. 90. executor wa.s a necessary party, the 

(k) Nohle V. Brett, 24 Beav. 499. defendants could bring Bm before 

(o) In Hunter v. Young, 4 Ex. the Court under Order XVI. r. 17, 

D. 256, where a creditor brought and the action was not demurrable. 

an action against persons to whom {p) Per Lord Eldon, GiUespie v. 

the residuaiy estate of his debtor Alexander, 3 Russ. p. 136. 

had been assigned, without making (g) Per Turner, L. J., Thomas 

the surviving executor of the tes- v. Griffith, 2 DeG. F. & J. p. 562. 
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been the legal personal representative of another, the 
party entitled to a share of the residuary estate of such 
other person carried in a claim for such share as a debt, 
but the claim was disallowed. It was held that the claimant 
ought forthwith to have applied to the Court for a direction 
that the claim be received, or to be examined prointeresse 
suo, or for leave to file a bill for administration of the estate 
in question, and to stay the distribution of the estate of the 
representative in the meantime, and that he ought not 
to have delayed his claim until after the certificate and 
the order on further consideration ; and where, after such 
delay the claimant filed his bill against the parties in 
the administration suit, the Court, though it stayed the 
general distribution of the fund, would not stay the 
payment of the costs under the order on further con- 
sideration (r). 

An executor who distributes the assets with notice of 
a debt must of course satisfy the debt himself, and cannot 
recover over fi'om the legatee (s), but notice of a remote 
contingenf liability is not enough to prevent an executor 
from recovering from the residuary legatee (t). 

Where an account is ordered to be taken of the legacies B. Adver- 

. . . , .,, , . , tisements for 

or annuities given by a will, no advertisement for such claimants nnt 

T , J -iij. • ji-ji named in will. 

legatees and annuitants to come in need be issued where 
their names appear by the will. If, however, legacies are 
given to a class (u), and its members cannot be conclusively 
shown by evidence, or where it is unknown whether a 
legatee is still living, or, though he be proved to be dead, 
who is his personal representative, or where an inquiry is 
directed as to incumbrances created by legatees or next of 
kin upon their legacies or shares of residue, advertisements 

(r) BarTur v. Rogers, 7 Ha. 19 ; (f) Jervis v. Wolferstam. 

cf. Teed y. Beere, 5 Jur. N. S. 381. (m) As to the form of the inquiry, 

(s) See Taylor v. Taylor, 10 Eq. sen Brown v. Stone, 30 W. R. 923. 
477; JerviiY. Wolferstan, 18 Eq. 18. 
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calling upon bvlcIo. legatees or next of kin, or the persons 
claiming under them, to come in and prove their claims, 
are often directed to be issued (a;). 

Advertisements for claimants other than creditors (y) 
shall fix a time for them to come in and prove their 
claims, and shall appoint a day for the hearing and 
adjudicating thereon, and may be in a form similar to the 
form hereinafter set forth (z), with such variations as the 

Claims book, circumstances of the case may require (a). Claimants 
coming in pursuant to advertisement shall enter their 
claims at the chambers of the judge in the "Claims 
Book " for the day appointed for hearing by the 
advertisement, and shall give notice thereof and of the 
affidavit filed to the solicitors in the cause, within the 
time specified in the advertisement for bringing in 

Adjoumment ; claims (6). Where, on the day appointed for hearing the 
claims, any of them remain undisposed of, an adjoumment 

closing further day for hearing such claims shall be fixed ; and, where 
further evidence is to be adduced, a time may be named 
within which the evidence on both sides is to be closed; 
and directions may be given as to the mode in which such 

caaims heard evidence is to be adduced (c). Any claimant who has 

mentday" not befote entered his claim, may be heard on such 
adjournment day, provided he has entered his claim and 
filed his affidavit four clear days prior to such day, and 
no certificate of claims has been made in the meantime (d). 

Admitting After the time fixed by the advertisement no claim shall 

claims. be received (except, as before mentioned, in case of an 

adjoumment), unless the judge at chambers shall think 



{x) Daniell, 1109. (Order 27th May, 1865, r. 11). 

(y) The actual words of r. 37 (z) See AppeDdix, p. 201. 

are "creditors or other claimants," (a) Cons. Ord. XXXV. r. 37. 

hut the EiUes numbered 37, 38, 41, (6) R. 38. 

42, and 43, of the 35th Consoli- (c) R. 40. 

dated General Order are abrogated (d) E. 41. 
so far as the same relate to creditors: 
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fit to give special leave upon application made by 

summons, and then upon such terms and conditions as to 

costs or otherwise as the judge shall think fit (e). A list List of claims 

of all claims allowed shall, when requii-ed by the judge, be 

made out and left in the judge's chambers by the party 

prosecuting the judgment or order (/). 

Where a judgment or order is made directing an account interest on 
of legacies, interest shall be computed on such legacies *s*°^®^' 
after the rate of four per cent, per annum from the end of 
one year after the testatoii's death, unless otherwise ordered, 
or unless any other time of payment or rate of interest is 
directed (g) by the will, and in that case according to the 
will (h). The legatee may, through laches, be deprived of 
interest except from the time of bringing his action (i) ; 
and by 3 & 4 Will. IV. c. 27, s. 42, no more than six years' 
interest on legacies can be obtained, except (/c) when 
charged on real estates (I). There are, however, cases in 
which interest is payable from the death of the testator, 
although there be no such direction in the will, e.g., 
where he is the parent or grandparent of the legatee 
or puts himself in loco parentis (m.), where the legacy is 
specific (n), or payable out of land (o), but not when 
payable out of proceeds of sale of land (p). 

Next of kin are entitled to the costs of proving their Costs of next 
title (2). °^^''- 

Where an intestate's estate has been distributed under Refunding. 

(e) R. 43. ss. 8, 10, cited post^ p. 165. 

(/) R. 44. (m) Mlis y. Ellis, 1 Sch. & Lef. 

{g) As by empowering executors p. 5 ; Rogers v. Soutten, 2 Ke. 598. 

to apply the income of tho legacy (re) Sleech v. Thorington, 2 Ves. 

for maintenance of infant legatee. Sen. 560 ; MulUns v. Smith, 1 Dr. 

Jie Richards, 8 Eq. 119. & S. 204. 

(A) Cons. Ord. XLII. r. 11. (o) Spwnaay v. Cflynn, 9 Ves. 

(i) Purcell v. Blennerhasset, 3 483. 

J. & Lat. 24. {p) Turner v. Buck, 18 Eq. 301. 

(Jc) Gough V. Bull, 16 Sim. 323. (j) Hubbard v. Latham, 14 W. 

{I) See also 37 & 38 Viet. c. 57, R. 553. 
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a judgment in an administration action among persons 
found by the certificate to be his next of kin, a person 
claiming to be the sole next of kin is not precluded from 
suing the persons alleged to have been erroneously found 
the next of kin for the purpose of obtaining restitution of 
the fund so distributed, and, if the right of the plaintiff 
fio claiming shall be established, the persons among whom 
the fund has been so distributed will be compelled to 
repay it to the plaintiff, but the plaintiff will be bound 
by the accounts taken in the administration action (r). 
And the Govat will not refuse its assistance, though the 
plaintiff had full notice of the proceedings in the suit in 
which the fund was distributed (s). But where the Pro- 
bate Division has granted letters of administration to a 
person as one of the next of kin of the intestate, it is not 
open to a person claiming to be sole next of kin to sue 
the administrator for administration in the Chancery 
Division ; he must first apply to the Probate Division to 
have the letters of administration recalled (t). 

A legatee paid voluntarily by an executor is not bound 
to refund to him, nor to the other legatees, unless the 
executor proves insolvent (u) ; and where one of several 
residuary legatees or next of kin has received his share of 
the estate of a testator or an intestate, the others cannot 
call upon him to refund, if the estate is subsequently 
wasted ; secvs, if they can prove that the wasting took 
place before such share was received (a;). Where, how- 
ever, a residuary legatee is the plaintiff in an administi-a- 
tion action, he can, under an undertaking implied by the 
fact of bringing the action, be compelled to refund for 
the purpose of paying legacies of legatees not parties to 

(r) David v. Frowd, 1 M. & K. 372. 
200. (m) Coinp. Exors. 177, 183. 

(s) Sawyer v. Birckmore, 1 Keen, (x) Peterson t. Peterson, 3 Eq. 

391, 825. 111. 

(<) Hankin v. Turner, 10 CD. 
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the action, assets paid him by the executor before 
action (2/). 

Executors paying a legacy not charged on the real 
estate to a legatee who was also legatee of the proceeds of 
sale of realty, he covenanting to refund if the principal 
estate should prove insufficient, were allowed to retain as 
against subsequent mortgagees of the interest of the 
legatee in the proceeds of sale (0). 

(y) Prowse v. Spurgin, 5 Eq. 99. («) Moore v. Moore, 45 L. T. 466. 



CHAPTEE X. 



THE CONDUCT OF ADMINISTEATION ACTIONS AND OF 
PROCEEDINGS ARISING THEREOUT. 



Flaintiif has 
primd facie 
right to 
conduct of 
pToceedings. 



We have already (a) had occasion to consider the subject 
of the conduct of proceedings, where two distinct and 
independent actions have been brought for the administra- 
tion of the same estate, and an application has been made 
for the stay of one, or the consolidation of both, of them. 
But the question who ought to have the conduct of the 
proceedings also arises in many cases, where only one 
administration action is pending. It is a matter entirely 
in the discretion of the Judge in Chambers, whether the 
proceedings have been commenced by originating sum- 
mons (6), or by writ (c), and the Court of Appeal will not 
interfere {d). The general rule, however, is that the 
plaintiff has the conduct, though, as will be seen, he may, 
for sufficient reason, be deprived of it. 
Practice when If there has been unreasonable delay on the part of the 
of*delay.^' ^ plaintiff in an administration action in prosecuting the 
judgment, or mismanagement or misconduct on his or his 
solicitor's part (e), the conduct of the action may be given 
to a creditor who has come in under the judgment, 
whether the action has been instituted by a creditor (/), 



(a) Ante, pp. 70 — 72, 75. 
(6) See ante, p. 1. 

(c) Harvey Y. Coxwell, 32 L. T., 
N. S. 52. > 

(d) Dowbiggin y. Trotter, 20 W. 
R. 1024. 



(e) Price v. mrth, 2 Y. & C. Ex. 
628 ; and see £kirle v. Sidebottom, 
87 L. J. Oh. 503. 

(/) Fowellv. Wallworih, 2 Madi. 
183. 
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a cestui que trust (g), a next of kin (h), or a legal 
personal representative {i), and though it had become 
abated by the death of the defendant (fc) ; or the conduct 
may be given to one who has been found a legatee under 
the will of the deceased (l). In connection with the subject 
of delay in the prosecution of proceedings in Chambers it 
will be convenient here to state the provisions of two rules 
of Court relating thereto. If the party having the prose- 
cution of the judgment does not bring the same into 
Chambers within the time limited, any other party may do 
so, and such party shall have the prosecution unless other- 
wise directed (m). Again, in case any proceeding at 
Chambers is not prosecuted with due diligence, the parties, 
or any of them, may be required to attend at Chambers at 
a time to be appointed for that purpose, to show cause why 
such proceeding has not been prosecuted : and there- 
upon such directions may be given at Chambers, or by 
adjournment in open Court as shall be proper to ensure the 
prosecution thereof by some person interested therein ; or 
a certificate by the chief clerk of such neglect as aforesaid, 
or of any abandonment or abatement of the proceedings, or 
otherwise according to the facts, may be made and filed, 
without any fee being payable thereon ; and after such 
certificate shall have been so made, unless the same shall 
be discharged, none of the parties shall be at liberty to 
further prosecute the proceedings at Chambers, unless or 
until the Court or Judge shall upon application make an 
order directing the same to be prosecuted ; and upon such 
certificate becoming binding, any party may apply to the 
Court, and the Court may make such order relative to 

(g) Edmunds y. Acland, 5 Madd. (k) Cook v. Bolton, 5 Euss. 282 ; 

31 ; Lord AlvanUy v. Kinnaird, 8 and see Lord AlvanUyY. Kvrmaird. 

Jur. 114. (Z) See Williams v. Chard, 6 

(Aj Si'ms V. Ridge, 3 Mer. 458. De G. & Sin. 9. 

(i) FUming v. Prior, 5 Madd. (to) Cons. Ord. XXXV. r. 22, 

423. fully cited, ante, p. 86. 
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costs, and to relieve any party from the effect of any judg- 
ment or order before made, or proceeding taken which 
shall not have been duly prosecuted, or otherwise, as may 
be thought proper (n). 
„ , , . If the Court thinks fit, the conduct of the different 

different inquiries in Chambers may be given to different persons (o), 

inquiries given . 

to different Or the conduct 01 a particular order {e.g., to pay money mto 
persons , Court) may be taken from a plaintiff, while he is allowed 
e.g., conduct to retain the general conduct of the action (p). In accord- 
ll^^ef"^^^^ BiRce with the principle of the case last cited is the recent 
rule (q), that where in actions for administration, or for 
the execution of the trusts of a settlement, a sale of 
property vested in trustees upon trust for, or with a power 
of sale, is ordered, the trustees shall have the conduct of 
the sale, unless otherwise ordered (r) ; and no other person 
has the right to interfere without the leave of the Court (s). 
Where one of four trustees, being also tenant for life, was 
plaintiff, and the remaining three trustees were defendants 
in an administration action, the conduct of a sale which 
was ordered, of property vested in the trustees with 
power of sale, was, under this rule, committed to the 
defendants {t). 

When one of two co-plaintiffs refuses to concur in the 
appointment of a solicitor, there being no solicitor on the 
record, the proper course is for the other plaintiff to apply 
in Chambers for the sole conduct of the cause, on a sum- 
mons assumed to be taken out in person against the 

(m) Cons. Ord. XXXV. r. 23 ; (r) This rule was promulgated 

see James v. Ghvynne, 2 Jur. N. S. because the practice which formerly 

436 ; Sidley v. Tiplady, 20 Beav. prevailed of giving the conduct of 

44 ; ParHnson t. Lucas, 28 Beav. sales to plaintiffs, ^ud plaintiffs, 

627. (KtwU v. Cottee, 27 Be. 33), so fre- 

(o) See Norvall v. Pascoe, cited, quently frustrated the intentions 

aiUe, p. 72. of testators and settlors. 

(p) Vanderwell t. Vandermll, (s) Sean v. Wilsrni, 10 C. D. 136. 

1 L. T., N. S., 266. (t) GcM-dnery. Beamrumt, 48 L. 

(g) Ord. Lll. r. 6a. J. Ch. 644.' 
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refusing plaintiff only : a motion to strike out the name 

of the refusing party as plaintiff, and make him a defendant, 

will be dismissed (u). 

WTiere a creditors' suit was brought by one, who on the Plaintiff in 

accounts being taken, was found to be a debtor to the motion found 

estate, the Court ordered him to bring in the amount due *° be a debtor 

' f . . *° estate. 

from him, and to pay the costs occasioned by his alleging 

he was a creditor, and retained the suit for the benefit of 

the other creditors (x) : but a plaintiff, who sues as 

creditor, will not be deprived of the conduct of the cause, 

because it has been certified that he is not a creditor, if 

exceptions to that finding are pending, and there is no 

reason to suppose that the exceptions will not be prosecuted 

actively {y}. 

The Court will not, on the mere ground of irregularity 
in a creditor's judgment, take the conduct from the 
plaintiff, and give it to another creditor, though collusion 
be suggested (z). 

If a creditor plaintiff dies, leaving a legal personal Death of 

. , „ . . creditor 

representative, the latter has the first right to an order plaintiff. 
for carrying on the proceedings (a) ; but, if the deceased 
plaintiff left no such representative an order that another 
creditor do carry on the proceedings may be obtained on 
a creditor's application (&), though not on the application 
of the accounting parties (c). 

It is enough if one applying as a creditor for the conduct 
of proceedings has been allowed as a creditor, though the 
certificate has not been signed (d) : indeed, if the account 

(u) Butlin V. Arnold, 1 H. & M. {a) Dixon v. Wyatt, 4 Madd. 392. 

yjg (6) Brown v. Lake, 2 Coll. 620 ; 

ix) Oraves v. Wright, 1 C. & L. Lowes v. Lowes, 2 De G. M. & G. 

267. Compare .fforacmam v. ffoMS«- 784; Johnson v. Hammersley, 24 

man, cited anie, p. 28, and see Beav. 498. 

vost V 149. (") •^0^™*"" ^- Saminersley. 

(y) Jeudwine v. Agate, 5 Russ. (d) Inchley v. Allsop,. 9 W. R. 

283. ^^9- 

(«) SmUh T. Guy, 2 Ph. 159. 
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of debts has not yet been taken, it would presumably be 

enough if the applicant claim to be a creditor (e), though 

in this case it is submitted that he should at least adduce 

primd facie evidence in support of his claim. 

Application Applications as to conduct of proceedings should be 

be^n)ade"in made in Chambers (/), as well where they are in two 

chambers. actions as in one (cf). Though the chief clerk has refused 

an application to take the conduct from the plaintiff, the 

Court may grant it, on the application being renewed, the 

the chief clerk's judgment not being final (A). 

Where the prosecution of a judgment has been taken 

from A., and given to B., A.'s solicitor must allow B.'s to 

inspect and take copies of all the papers in the cause in his 

possession (i). 

Conduct of W® have thus far been considering to whom the conduct 

proceedings ^f g^^ administration action and the prosecution of the 

arising out of ^ ^ ^ 

the admiuis- judgment will be committed. But this does not conclude 
the subject. In the course of the administration it may 
become necessary to take proceedings (e.g., for the recover- 
ing of outstanding estate of the deceased) external to the 
administration action (k). The rule as to the conduct of 
such external proceedings is clear. If an executor refuses 
to take proceedings which ought to be taken, the Court 
will give the plaintiff power to take them in his name ; 
but, where there is no case of misconduct made out against 
the executor, and he is willing to conduct the proceedings, 
the Court wiU not take them out of his hands (Z). 

The cases where a legatee may himself sue for recovery 

(e) See £ell v. Bell, 12 W. K. administered by the Court, an exe- 

231. cuter cannot without leave sue any 

(/) 15 & 16 Vict. 0. 80, s. 26. party to the action to recover assets ; 

{g) Stone v. Fan Heythuysen, 18 Oldfield v. Oobbett, 6 Beav. 615. 

Jur. 344. (l) Per Turner, L. J., Harrison 

(A) WyaUv. Sadler, 5 Sim. 450. v. Richards, 1 Ch. 475; and see 

(i) Bennett v. Baxter, 10 Sim. Samuel v. Samuel, 12 C. D. 152, 

417. cited aiOe, p. 93. 

ijc) After an e.state has been fully 
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of assets are collected and discussed in the judgment of the 
Vice-Chancellor of Ireland in Eiffe v. Hilliard (m). The 
principle upon which alone the Court takes from an 
executor the legal power which he possesses is well under- 
stood and established. It is in cases of misconduct, cases 
when justice may be thwarted or impeded by permitting 
the individual who is named to carry on the suit, notwith- 
standing his legal right to do so. But no such order has 
ever been made, according to the practice of the Court, 
unless there was a clear case of misconduct made out (n). 
Therefore, where in an administration action it was found 
necessary to take proceedings to recover misappropriated 
funds due to the testator's estate, and an action was begun 
by the executor against his father and half-uncle, who were 
the accounting parties, the Court held that the executor 
was entitled to commence the action, notwithstanding an 
allegation by the beneficiaries, who applied to have the 
conduct of the litigation given to them, that the executor's 
object was, by obtaining the conduct of the action, to be in 
a position to shield his father (o). But, where the adminis- 
trator is bankrupt, the plaintiff was allowed to conduct 
the litigation in the administrator's name (p). In such a 
case, it is of course that a receiver should be appointed (q), 
but the conduct is now never given to the receiver (r). 
An application for the conduct of proceedings arising out 
of an administration action is properly made in the Court to 
which the administration is attached, though the proceed- 
ings for the conduct of which such application is made 
have been taken in another Court (s). 

(m) L. R. 7 H. L. p. 43. (?) md. ; Steele v. Cobham, 1 Ch. 

(w) Per Bacon, V. C, Longhov/rne 325. 

V. Fisher, 27 W. R. 406. (r) Dowd v. Hawtin. 

(o) Zongiourne v. Fisher. (s) Ibid, 
{p) Dowd V. Hawtin, 19 C. D. 61. 



CHAPTER XL 

FURTHER CONSIDERATION. 

When and how WHERE accounts Or inquiries have been directed (a), 
down"on ^* the judgment at the original hearing adjourns the further 
further con- consideration of the action ; and, in order to obtain a final 

sideratioB. 

judgment, the action must be set down to be heard on 
further consideration. This cannot, however, be done 
until the accounts or inquiries directed by the judgment, 
have been taken or made, and the chief clerk's certificate 
of their result has been filed ; or a special certificate ob- 
tained, showing why the accounts or inquiries, or any of 
them, have not been proceeded with (6). 

When any cause shall, at the original or any subsequent 
hearing thereof, have been adjourned for further considei'a- 
tion, such cause may, after the expiration of eight days and 
within fourteen days from the filing of the certificate of 
the chief clerk of the judge to whose court the cause is 
attached, be set down by the registrar in the cause-book 
for further consideration, on the written request of the 
solicitor for the plaintiff or party having the conduct of the 
cause ; and after the expiration of such fourteen days the 
cause may be set down by the registrar on the written 
request of the solicitor for the plaintiff or for any other 
party (c), [and in either case upon production of the judg- 
ment or order adjourning further consideration or an office 

(o) After a judgment merely di- K. & J. 512. 

recting accounts and inquiries, an (J) Daniell, 1228. 

action may be dismissed on further (c) Cons. Ord. XXI. r. 10. 
consideration ; Barton v. Barton, 3 
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copy thereof, and an office copy of the chief clerk's certifi- 
cate, or a memorandum of the date when such certificate was 
filed indorsed on the request by the Clerk of Reports (c?)] ; 
but the cause, when so set down, shall not be put into 
the paper for further consideration until after the expira- 
tion of ten days from the day on which the same was so 
set down, and shall be marked in the cause-book accord- 
ingly. And notice thereof shall be given to the other parties 
in the cause at least six days before the day for which the 
same may be so marked f«r further consideration (e). 

A cause maybe marked for hearing on further considera- Short cause, 
tion as a short cause, upofl production of the certificate of 
the plaintiff's counsel that the cause is fit to be so heard, 
without the consent of the solicitors for any of the defen- 
dants ; but it will not be so marked for any day, until after 
the expiration of the ten days above mentioned; unless by 
consent of all parties (/), and notice that it has been so 
marked should be given by the plaintiff's solicitor to the 
solicitors of other parties (g). 

The certificate above referred to, is the chief clerk's 
general certificate. An action cannot be set down on 
further consideration on a separate certificate (h) : an order 
on such a certificate must be sought on petition (i) or sum- 
mons (j). 

Notice that an action has been set down on further con- jf^y^g ^j 
sideration, or the summons for the further consideration setting down, 

and appear- 
thereof, must be served on any person who has been served auoes, and 

with notice of the judgment, and has obtained an order persons nn- 

for leave to attend the proceedings (k), as well as on the "ppg"^'^'^'^ 

(<i) Registrars' Regulations, Maioh {i) Van Kamp y. Bell, 3 Madd. 

15, 1860, r. 9. 430. 

(e) Cons. Ord. XXI. r. 10. U) Daniell, 1216 ; and see Bell 

(/) Ihid., r. 10. V. Turner, 2 C. D. 409. 

(g) Daniell, 1234. (^) Where no such order has been 

(h) For the distinction between obtained, if it is desired to obtain 

general and separate certificates, see against any such person an order 

ante, p. 98. for payment of money personally, 
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parties named on the record. If any person has obtained a 
stop order, he must be served with notice, where it is in- 
tended to deal in any manner with the fund to which the 
stop order applies (I). Even though not served with 
notice, a person interested may appear on further con- 
sideration, if the case which he has to make depends only 
upon what appears in the certificate (m). The principle 
of Daubney v. Leake, as to the costs of persons appearing 
unnecessarily (n), applies also to further considera- 
tions (o). 
Declaration of In general, if the case is such as will admit of it, the 
distribution of Court will, upon the first hearing on further consideration, 
fund. deliver a final judgment ; and, when preliminary accounts 

and inquiries have been directed (p), it will, when the case 
comes before it on the chief clerk's certificate, declare the 
rights of the parties in the matters in question, and, if 
possible, distribute the funds which are the subject matter 
of the action {q). 

Questions arising under the Mortmain Acts have, of 
course, frequently to be determined on further con- 
sideration (r). 

If the declaration of the Court, or the result of the 
former inquiries, renders any further inquiries necessarj-, 
the Court will take this occasion to direct such further 
inquiries, adjourning again the further consideration of the 
cause ; and this it will repeat as often as may be neces- 

he should be served with the tion of a will, until the accounts 

notice {Bees v. George, 15 C. D. have heen taken {Gaskell v. Holmes, 

490). 3 Ha. 438) ; and when, as in Say v. 

(I) Daniell, 1235. Creed, 3 ibid. 465, the estate has 

(m) See Young v. Everest, 1 E. & heen finally disposed of at the hear- 

M. 426. ing, the executors admitting assets 

(«) See wrde, p. 94. for all purposes, the rights of cre- 

(o) Eublard v. ZcUham, 14 W. ditors have heen expressly saved. 

R. 553. {q) See poet, p. 180. 

(,p) It is not the practice of the (r) As in Brook v. Badley, 4 Eq. 

Court, except under special circnm- 106. 

stances, to decide on the construe- 
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saiy (s), but as a rule, the creditors will be paid at 

once (t). 

Where in an administration action a party was accepted Inquiry as to 
1 - damages, 

as lessee, and afterwards broke his contract, the Court on 

further consideration granted an inquiry as to damages 

caused by the breach (u). 

The Court usually, at the hearing on further considerar Costs of action 
tion, disposes of the costs of the action (x) so far as they 
have not been already disposed of (y). 

The Court will not, upon the question of costs or interest, Evidence. 
look at any evidence but that in the cause, and will 
not look at the proceedings and evidence in Chambers, or 
on interlocutory motion (z) ; and, generally, evidence used 
in Chambers cannot be read on further consideration, 
unless notice of an intention to read it has been given (a), 
though a technical objection of this kind to the reception 
of evidence ought to be removed, by the Court, whether 
so requested or not, granting an adjournment upon proper 
terms as to costs and otherwise (6), and, even though the 
evidence be rejected, an inquiry may, if necessary, be 
directed upon the suggestion of counsel (c). But matters 
material on costs may be brought before the Court by 
any party on affidavit (d). 

It shall be lawful for the Court, at the hearing of any 
cause or of any further directions therein, to receive proof 
by affidavit of all proper parties being before the Court, 
and of all such matters as are necessary to be proved for 

(.?) Daniell, 1230. (J) Hid., 506. 

(t) See post, p. 133. (c) Fleming v. Sad, Kay, App. 

(m) Came v. Braneker, 17 "W. R. 52 ; Howard v. Oiaffers, 9 Jur. N. 

342 ; see however Und., 837. S. 634. 

(x) See post, p. 135. (i^) Fallows v. Lord Dillon, 2 W. 

(y) Daniel], 1230. E. 507 ; Palmer v. Perry, W. N., 

(z) Curling v. Amtin, 2 Dr. & 1870,58; Beaney y. Elliott, 'VT.TS., 

Sm. 129. 1880, 99 ; contra, Bateman v. Mar- 
ina) Jones V. Chennell, 8 C. D. 492, geriion, 2W. R. 607; Mansv. Lewis, 

504. 2 L. T. N. S. 559. 

K 2 
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Questions 
cannot gene- 
rally be raised 
on further 
consideration 
which have not 
been pleaded. 



Interest on 
balances, 



or debts. 



enabling the Court to order payment of any monies belong- 
ing to any married woman, and of all such other matters not 
directly in issue in the cause as, in the opinion of the 
Court, may safely and properly be so proved (e). Under 
this enactment, an afiSdavit by the parents as to the mem- 
bers constituting a class of children has been admitted 
on further consideration, instead of an inquiry being 
directed (/), and also an affidavit as to the apportionment 
of a fund amongst creditors (g). But evidence discovered 
after the original hearing, and raising a new issue and a new 
defence, cannot be admitted under this section upon 
further consideration ; though, if justice cannot be other- 
wise done, the Court will direct an inquiry (h). 

The decision last cited leads up to the proposition that, 
where a question is not raised on the pleadings, and there 
is no direction or inquiry concerning it in the judgment, 
it cannot be raised on further consideration (i). At least, 
this is the general rule ; but an executor has been held 
liable on further consideration for a breach of trust, though 
the particular matter was not charged in the bill, where 
the certificate afforded the necessary materials (k). If the 
matter which is first insisted on in argument on further 
consideration has already been raised on the pleadings the 
case is different, see ante,ip. 16; and it is well settled 
that an executor may, on further consideration, be charged 
with interest (l) on balances, though it was neither asked 
for by the statement of claim, nor adverted to in the 
judgment (m) ; so a reference to compute interest on 



(e) 13 & 14 Vict. c. 35. s. 28. 

(/) Bush V. Watkins, 14 Beav. 
33 ; and see Fowler v. Eeynal, 3 
Mac. & G. 500. 

{g) Bearv. Smith, 5 DeG. &Sm. 
92. 

(ft) Howard v. Chaffers, 5 Jur. 
N. S. 634 ; Fleming v. East, Kay, 
App. 52. 



(i) Morgan v. Morgan, 13 Beav. 
441 ; and see ante, p. 17. 

{k) Davenport v. Stafford, 1 4 Beav. 
319 ; affirmed, 2 De G. M. & 6. 901. 

{l) As to the rate at which in- 
terest will be charged, see Set. 478, 
479, Pemb. 151 ; a special case is re- 
quired to charge more than 4 per cent. 

(m) Turner v. Turner, 1 J. & W. 
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debts may be ordered on further consideration, although not 
directed at the hearing (n). Subsequent interest will (o) 
be ordered to be computed and certified (p) or verified by 
affidavit (q), and, subject to the payment of costs (r), the 
total amount of their debts, or, in case of an insolvent 
estate, a rateable proportion, will at once be paid to the 
creditors. Sums under £10 may be ordered to be paid to 
the solicitor of the plaintiff upon his undertaking to apply 
them properly. By rule 12 of the Order of May 27, 1865, 
where any decree or order is made for payments by the 
Accountant-General to creditors, the party whose duty it 
is to prosecute such decree or order is required to send to 
each such creditor, or his solicitor (if any), a notice that 
the cheques may be received from the Accountant- 
General ; and when required, to produce (s) such decree or 
order, and any papers necessary to enable such creditors to 
receive their cheques and get them passed. By rule 13 of 
the same Order, eveiy such notice shall, unless the judge 
shall otherwise direct, be deemed sufficiently given and 
served if transmitted by the post, prepaid, to the creditor 
to be served, according to this address given by such 
creditor in the claim sent in by him pursuant to the ad- 
vertisement, or in case such creditor shall have employed 
a solicitor, to such solicitor, according to the address given 
by him. 

It has been already stated that where a sum- Certificate 
mons has been taken out to discharge or vary the chief ^°?^* ^^^j,,^^ 

clerk's certificate, such summons is generally directed to "" regular 

application, 

S9 ; EolUngsworlh v. Skakeshaft, p. 110. 

14 Beav. 492 ; Stafford y. Fiddon, {p) See also Chancery Funds 

23 Beav. 386 ; Johnson v. Frtnder- Rules, 1874, r. 10. 

gast, 28 Beav. 480. (?) See Forms 1 & 2, Set. 836, 

(n) FUtUoff' v. Saynes, i Ha. 837. 

309. (^) Sieepoat, p. 135. 

to) Except in the case of an in- (s) See also Zechmere t. Brazier, 

solvent estate, as mentioned, ante, 1 Eus. 72. 



134 fURTHER CONSIDERATION. 

come on together with the further consideration of the 
action (f). If no summons has been taken out either to 
refer the certificate to the judge (u) or to vary it, the 
certificate cannot be objected to on further considera- 
except where tion (sc). Where, however, there is error apparent in a 
error apparent, judgment or certificate, the Court, of its own motion may, 
and indeed is bound, to set it right (y). 

(t) Ante, p. 100. Turner, 14 W. R. 361. See fur- 

(m) As to which, see awte, p. ther ante, p. 99. 

98. {y) Cradock v. Oioen, 2 Sm. & G. 

{x) Lambe v. Orton, 8 W. R. 241, 247 ; Adams v. Claxton, 6 Ves. 

Ill ; SmUh v. Armstrong, 6 De G. 226 ; Richardson v. Ward, 13 Bear. 

M. & 6. 150 ; Aspmall v. Bourne, 111. 

29 Beav. 462 ; and see Leigh v. 
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By the order on the further consideration of an adminis- Costs and 

tration action, after providing for the payment first of^^^^J^f^^ 

costs and secondly of debts, the residue of the estate (if any) °^ further 

•' _ , \ J / consideration. 

is, in a creditors' action, ordered to be carried to a separate 
account, to be intituled " Residue of the estate of A., 
deceased, subject to legacy duty," liberty being reserved 
to beneficiaries to apply as to the distribution there- 
of (a), whereas the order in an action by a legatee or 
personal representative goes on to direct distribution of 
the residue amongst the beneficiaries (&). The costs (c), 
and debts must in each case be first provided for. 

We now proceed to consider the principles upon which Costa. 
the Court deals with the costs of the action, and in the 
next chapter shall discuss the order in which resort is had 
to the several classes of assets for the payment of debts, 
and, as subsidiary thereto, the rights of certain of the 
creditors or beneficiaries to have the assets marshalled in 
their favour. 

It will be convenient to consider, first, what parties are 
entitled to their costs out of the estate, and under what 
circumstances ; secondly (where the assets are insufiicient 

(o) See Seton, 837. of the jiction, and for this pui-pose 

(6) See Seton, 863. where part of the estate consists of 

(c) The higher scale of Costs (see an equity of redemption, the vahie 

Ord. VI. r. 1 of Additional Rules of of the equity of redemption only is 

Court, August, 1875) applies where to be calculated (He Sanderson, 7 

the gross value of the estate actually 0. D. 176. 

amounts to £1000 at the institution 
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Principles on 
which costs 
aie allowed 
out of the 
estate. 



Costs of 
plaintiffs. 



to pay all costs properly payable thereout), which of these 
parties have priority ; and, thirdly, out of what funds the 
costs are payable. 

It has long been the rule that " wherever a testator 
has expressed himself so ambiguously as to make it 
necessary to come to the Court, his genei'al assets must 
pay the costs " (d) ; and although it has also been 
laid down that "no costs ought to be given out of an 
estate, except for those proceedings only which are in 
their origin directed with some show of reason, and a 
proper foundation for the benefit of the estate, or which 
have in their result conduced to that benefit " (e), yet to 
the detriment of residuary legatees, very slight reasons 
have frequently been allowed to justify an administration 
action, and throw the costs of it upon the estate. But in 
a recent case (/), the principle of Bartlett v. Wood was 
approved and followed, and the costs of the plaintiff, a 
tenant for life whose income had been regularly paid, were 
disallowed, with almost an expression of regret that the 
practice of the Court did not permit the judge {g) to 
require her to pay the whole costs of the action ; and as 
some of the accounts insisted upon were idle and unneces- 
sary, she was ordered to pay the costs relating thereto. 

It has been stated QC) that an action for the administra- 
tion of the personal estate of a testator may be brought 
by any legatee, or annuitant whose annuity is charged 
upon the residuary personalty, or any residuary legatee 
or next of kin, creditor, executor, or administrator, and for 
the administration also of the real estate by any legatee 
whose legacy is charged on the real estate, any person 
interested in the sale of the realty, any residuary devisee 



(d) Par Lord Thurlow, Jollige v. 
East, 3 Bro. C. C. 25. 

(e) Per Lord Weatbury, Bartlett 
V. Wood, 30 L. J. Ch. 614; see 
also Cafe v. Bent, 5 Ha. p. 38. 



(/) Croggan v. Allm, 22 C. D. 
101. 

(S-) Fry, J. 

(ft) Ante, Ch. III. 
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or heir, creditor, or trustee, but it is not a matter of 
course for all those persons to be allowed their costs out 
of the estate. 

In a suit by a mere pecuniary legatee, he will not be Mere pecuniary 
allowed his costs, unless he has exhausted every other ®^ ^*' 
means of obtaining his legacy (i), but in a proper case, 
where assets are admitted and the executor has assented 
to the legacy, the judgment for payment of the legacy (k) 
will be made with costs, as " admission of assets for pay- 
ment of the legacy is admission {1} of assets for the purposes 
of the suit, and prevents all accounts being taken. It 
extends, therefore, to an admission of assets for the pay- 
ment of costs " (m). Where, however, judgment for ad- 
ministration is obtained by a legatee, a question frequently 
arises whether the general estate or the legacy should bear 
the costs of the action. The rule upon this point has R»ie in 

Wilson V. 

been thus stated : " If a fund is separated from the bulk Sqtiire. 
of the testator's estate, and then a question arises about 
it, the fund pays the costs. But if the question is who 
is entitled to the fund in the first instance, that question 
is raised by the testator himself, and his estate must bear 
the costs ; for a testator's estate bears the costs of all the 
questions that arise, on his will, respecting it " (n) ; and 
the meaning of the rule was in A.-Q. v. Lawes (o) thus 
explained by Wigram, V.-C. : " I take the meaning of the 
rule to be this : that if the executors, admitting the legacy 
to be payable, sever it from the estate {p) and a dispute 

(t) Aylmer v, WinterbotlMm, i (m) Philanihropic Society v. Hoh- 

Jur. N. S. 19. smi, 2 My. & K. 3.57, per Leach, M. 

(k) See aide, p. 50. E. ; and see DinsdaU v. Dudding, 1 

(Z) But payment of one legacy is Y. & C. C. 265, 270. 
not an absolute admission of assets (n) Per Shadwell, V.-C, Wilson 

for the payment of all other legacies; v. Squire, 13 Sim. 212. 
each case will be determined with (o) 8 Ha. p. 43. 

regard to its own circumstances ; (j?) Where a particular fund is paid 

Morewood v. Currey, 28 W. R. 213 ; into Court under the Trustee Relief 

and see ante, p. 50 {b). Act by an executor who has the 
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plaintiff 
generally 
allowed bis 
costs. 



Concurrent 
actions. 



Annuitant. 



afterwards arises between the persons to whom or some of 
whom the legacy belongs, and the Court has to decide to 
whom it belongs, there the particular fund bears the costs : 
but if the dispute arises between the persons claiming 
the legacy and those claiming the estate or the residue, 
whether the legacy is payable or not, that cannot be the 
case of a severance in the sense in which the rule applies, 
because there, until the Court makes its decree that the 
legacy is payable, the legacy is not severed from the 
estate ; the executors have kept it under their control for 
the purpose of having the point decided." 

Subject to this rule, it requires a strong case to induce 
the Court to order the costs to be borne by the legacy, and 
so to throw upon the legatee the costs of the action (q) ; 
but where a legatee's suit was brought to a hearing, 
although the plaintiff might have obtained payment of his 
legacy by petition in another administration action, neither 
the legatee nor the executor was allowed any costs (r). 

As to the costs of concurrent actions by legatees, see 
a/nte, p. 76. 

The costs of an administration action instituted by an 
annuitant whose annuity is charged on the residuary per- 
sonalty would seem, from the judgment of Fry, J., in 
WoUaston v. WoUaston (s) to be payable as a general rule 
out of the estate. 



general residue in his hands, the 
Court has jurisdiction to order the 
costs of a petition relating to that 
fund to he paid owi of the general 
residue {Be Trick's Trust, 5 Ch. 
170) ; and semble, when it is doubt- 
ful to whom a legacy is payable, 
the better course is not to pay it 
into Court under that Act, but to 
take out an administration sum- 
mons, waiving accounts, simply for 
the purpose of obtaining the deci- 
sion of the judge, or after taking 
out such summons, where the parties 



agree, to submit a statement of 
facts in the nature of a special case 
for the opinion of the judge ; and if 
the executor does so pay it in, he will 
be left to take his costs out of the 
residuary estate, and will not have 
them out of the legacy {Se Birkett, 
9 C. D. 576 ; but see Gunnell v 
Whitmr, 10 Eq. 664). 

(?) See Barlmi-v. Cooke, 5 Ves. 464. 

(r) Paekwood v. Maddison, 1 S. 
& S. 232 ; and see ante, p. 77. 

(«) 7 C. D. 58 ; see especially the 
report in 26 W^. K. 77. 
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With regard to the costs of an action instituted by a Residuary 

• 1 1 p 1 p 1 • 1 legatees or 

residuary legatee or one of the next of km, the costs are next of kin. 
jyTimd facie {t) payable out of the residue in ■which he is 
himself interested, unless through the executor's mis- 
conduct (u) he should be ordered to pay the whole or 
part ; but where exeuctors have made a proper distribution, 
pro tanto, and have been ready to produce proper accounts 
to the unpaid residuary legatees, who then institute an 
administration action, if it turns out that the accounts are 
substantially correct, the costs of the action must be boi'ne 
by the residuaiy legatees only who take the benefit of it. 
Where, however, in such an action it turns out that the Where execu- 
executors have made serious mistakes whereby they have °^^ some'of 
overpaid some of the residuary legatees, they cannot call ^^^ residuary 
upon them to refund, but must stand in the same position the others 
as if no distribution had taken place, and the costs will be nistration 
paid as out of the entire estate, so as to charge the i'^'sment. 
executors with the share of costs (x) attributable to each 
of the distributed shares, and they must pay the balance 
necessary to make up to each of the unpaid legatees his 
proper share of the residue (y). 

Although, however, the costs of a residuary legatee are Costa of resi- 
ordered to be paid out of the residue in which he is him- ^ot'luiwed'^aa 
seK interested, thev will not be so paid as between solicitor l-etween 

s jhcitor and 

and client, without theconsent of all parties interested {z), client, except 

(0 The Cotirt will not encourage inquiiies were thrown on the.undia- 

useless litigation, and will deprive tributed assets, though the action 

a residuary legatee of his costs in a by the persons entitled thereto was 

proper case {Oitley v. Cfilbey, 8 Beav. rendered necessary by the conduct 

602) ; but where the estate is con- of the executors, who were ordered 

siderable, and it is doubtful whether to pay such proportion of the rest of 

there will be a residue, it is his the costs as the distributed bore to 

clear right to bring an action {Mor- the undistributed assets. 
gan v. MiddUmiss, 14 W. R. 414 ; {y) Milliard r. Fulford, 4 C. D. 

and see post, p. 155. 389, following the principle o{ Mac- 

{u) See post, p. 143. kenzie v. Taylor, 7 Beav. 467, and 

(a;) In Sath v. Bell, 39 L. T. 422, Tann v. Tann, 1 Eq. 436. 
all the costs of the accounts and (s) Fenner v. Taylor, 6 Madd. 
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by consent, 

and should 

never 

be allowed 

where infants 

interested. 



Appeal for 
costs. 



Creditor 
generally 
allowed his 
costs. 



When ordered 
to pay the 
costs. 



or deprived of 
bis costs. 



for of course the costs of the various parties interested 
may not be in proportion to their shares, and in no case, 
it is believed, did the present Master of the Eolls, when a 
judge of first instance, allow such costs where infants were 
interested. 

Notwithstanding the Judicature Act, 1873, s. 49, if the 
costs of a residuary legatee are disallowed, he is entitled 
to appeal, as such costs are not costs in the discretion of 
the Court (a). 

The costs of a creditor plaintiff have already been in 
some measure considered (b). As a general rule a creditor 
of a deceased person bringing himself within any of the 
descriptions mentioned in Chapter III. is entitled to his 
costs of an action for administration, if instituted to obtain 
payment of his debt. 

It has been stated (c), that he is entitled to immediate 
payment with costs, if his debt and assets be admitted, 
and upon payment by the executor, at any time before 
judgment, of the debt (with interest at 4 per cent.) and 
costs as between party and party, including the costs of 
any other defendants, the action will be dismissed (d), for 
until judgment, the other creditors have only an inchoate 
interest in the action (e). 

If, however, a creditor commences, or, after commencing, 
prosecutes an action, in the face of information that the 
assets are insufficient for the payment of any part of his 
debt, and this turns out to be correct, he must pay the 
costs (/) ; but in Robinson v. Elliott (g), the bill was dis- 
missed without costs, where in the answer the accounts 



3 ; Martin v. Maugham, 8 Jur. 353. 



609. 
(a) Farrow v. Aiatin, 18 C. D. 58. 
(J) Ante, pp. 76, 84. 

(c) AnU, p. 50 ; and see p. 137. 

(d) Pemberton v. Topham, 1 
Beav. 316 ; Manion v. Roe, li Sim. 



(«) Stemdale v. Hanhinson, 1 
Sim. 393. 

(/) BlueU V. Jessop, Jae. 240 ; 
King v. Bryant, 4 Beav. 460 ; Ful- 
ler v. Green, 24 ibid. 217. 

(g) 1 Russ. 599. 
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were not very satisfactory, and the Master had charged 
the executrix with more than she had admitted, though 
there were even then no assets for payment of the plain- 
tiffs debt ; and if the action is "properly instituted by a 
simple contract creditor, and the assets are found insuffi- 
cient for payment of specialty debts, and consequently the 
plaintiff receives nothing, he may still be allowed his 
costs Qi). _ This case will, since the 32 & 33 Vict. c. 46 (i), 
be of rare occurrence. 

As to the costs of crejlitors coming in under the judg- *^™*® '" 
ment and proving their debts in Chambers, see ante, p. 111. 

The costs of an executor or administrator, whether plain- Executor or 

administrator. 

tiff or defendant, are subject to the same rules as those of 
trustees, which have been recently referred to by Jessel, 
M.R., in the following terms : — " It is not the course of the General mle 
Court in modern times to discourage persons from becoming trustees and 
trustees by inflicting costs upon them if they have done exeoutoi-s. 
theii' duty, or even if thej' have committed an innocent 
breach of trust. The earlier cases had the effect of 
frightening wise and honest people from undertaking 
trusts, and there was a danger of trusts falling into the 
hands of unscrupulous persons who might undertake them 
for the sake of getting something by them " (/c). Where a 
suit was instituted for the administration of the estate of 
a supposed intestate, which, after the decree had been made 
and the accounts taken, was rendered useless by the re- 
vocation of the former letters of administration, and by 



(A.) King r. Sammett, 11 L. J. (i) See post, p. 161. 

N. S. Ch., p. 15. In Sullivan v. (4) Turner v. Hancock, 20 C. D. 

Beavan, 20 Beav. 399, the suit was p. 305. lu this case a trustee who 

properly Instituted, but improperly had alleged that he had expended 

prosecuted after notice of a similar more than he had received, \mt was 

deficiency of assets, and the plain- eventually charged on taking the 

tiff was allowed his costs only up accounts with £62, was allowed his 

to the time of receiving such full costs, as between solicitor and 

notice. client. 
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probate being granted of a will made in favour of one of the 

next of kin, a defendant in the suit, in whose possession 

the will had been retained, the costs incurred in the suit 

were ordered to be borne by the party entitled under the 

will, who by delaying the probate had occasioned the litiga- 

Strong case tion (Z). And, as executors can only be fully protected from 

deprive them future claims by an administration action («), the Court will 

stm stronger require a strong case to induce it to deprive (o) them of the 

paTh^'' *''®'° costs of one (p), still more so, to make them pay them (q). 

In accordance with this principle, it has been held that 

the mere fact of executors neglecting to render accounts 

when asked (r) or being charged with interest on balances 

in their hands (s), is not of itself sufficient to make them 

liable for the costs of an administration action (t) ; the 

true rule being, as laid down by Plumer, V.-C. (u), that 

" if the misconduct of the executor was the sole occasion of 

the suit, he ought then to pay the costs." And where a 

trustee defends an action for the benefit of his testator's 

estate, he will be allowed his costs of it out of the estate, 

though he may have also defended his own character from 

a charge of fraud {x). 

(Z) MireJuntse v. fferhert, 5 W. E. {p) See Sail v. SaMet, 1 Cox, 

683 ; but see Hovseman v. Hovse- p. 141 ; Taylor v. Glanville, 3 

man, 1 C. D. 535, cited arUe, p. Madd. 176. 

28. (q) Gilbert v. Lee, 34 Beav. 574. 

(w) See Low v. Carter, 1 Beav. [f) White, v. Jackson, 15 Beav. 

426 ; Waller v. Barrett, 24 ibid. 191 ; Heugh v. Scard, 24 W. E. 

413. 51. 

(o) But where the executor was (s) See the observations of Stuart, 

guilty of gross misconduct and ^--C, in JEglinv. Sa7iderson,ZGiS. 

delay, though he could not be alto- pp. 441, 442. 

gether deprived of the costs of an (t) White v. Jackson, 15 Beav. 

action instituted by himself, as the 191 ; and see Travers v. Townsend, 

estate consisted to an appreciable 1 Moll. 496. 

extent of leaseholds, he was allowed (u) Tebbs v. Carpenter, 1 Madd. 

only such costs as would have been 290, 308. 

incurred if judgment had been ob- (a^) Wallers v. Woodlridge, 7 C. 

tained upon an administration sum- D. 504 ; but see Christian v. Adam- 

mons (Boward v. Easton, 29 W. E. son, W. N., 1869, 208. 
885). 
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Executors will, however, be deprived (y) of their costs ^ge°^r°have to 
(z), or ordered to pay the costs (a) of such iuquiries as pay, costs of 
are rendered necessary by their own misconduct ; and they action. 
were ordered to pay the costs of the administration of the 
personal estate, when they had disproved charges relating 
to the real estate, the costs of which the plaintiff was 
ordered to pay (6). In Payrie v. Evens (c), a bill for ad- 
ministration was dismissed without costs, on the ground 
that, though the estate, had been, in fact, fully adminis- 
tered many years before, yet owing to the negligence of 
the trustees in not preserving accounts and vouchers, there 
was some colour for the institution of the suit (d); and 
where a trustee took upon himself to be a partisan of one 
of the parties to the action, and threw impediments in the 
way of the other, though, in the absence of any improper 
motive, he was not ordered to pay any costs, he was not 
allowed his costs out of the estate (e) ; but where trustees 
had refused information and an account, and other pro- 
ceedings had subsequently been taken, whereby the costs 
were greatly increased, they were ordered to pay the 
costs of the suit up to the hearing, and as to the rest of the 
costs, each party had to bear his own (/). 

Executors however have frequently been ordered to pay When ordered 

. , , . J j7 7 • ~ to pay all the 

all the costs of the action (g), t.e., up to the hewnng ; tor coats; 

the costs of taking the accounts must in general be borne "''oept of the 

° accounts. 

by the estate Qi) ; and on this principle they have been sometimes 

(y) Executors may te deprived of 434. 

their costs when the estate is ad- (c) 18 Eq. 356. 

ministered upon summons, as well (d) See also Ycnide v. Cloud, 18 

as in an action, Giliert v. Lee, 34 Eq. 634. 

Beav. 574. (*) Simpson v. JBathurst, 5 Oh. 

(2) Ca^er v. Colyer, 32 L. J. Ch. 193. 

101. (/) Talhot V. Marshfield, 3 Ch. 

(a) Tebbs v. Carpenter, 1 Madd. 622. 

290 ; HeighingUm v. Chrant, 1 Ph. (g) TicJmer v. Smith, 3 Sm. & G. 

600. 42. 

(6) £gUn v. Sanderson, 3 Giff. (A) See Tells v. Carpenter; 
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allowed costs 
upon making 
restitution. 



Executor's 
costs when im- 
properly 
bringing 
administration 
action. 



Costs of 
insolvent 
executor or 
trustee. 



allowed their costs, upon making good the breach of trust 
and otherwise complying with the order of the Coui-t (i) ; 
but in Birks v. Micklethwait (j), Westbury, C, said, " I 
cannot understand how the principles of this Court can be 
abided by as to the mode of dealing with executors and 
trustees, if I am to give a man all his costs of coming here 
to account for property which he has withheld, to make 
good sums of money which he has fraudulently omitted to 
cany to an account upon a former occasion, and also to 
make good the loss incurred by his neglect and delay. If 
to a trustee standing in this predicament I am to give the 
costs occasioned by the necessity of bringing him here, 
then it would be a premium to defaults and misconduct of 
this kind, instead of being the exercise of that wholesome 
control over the conduct of trustees which it is abundantly 
necessary that this Court should at aU times carefully 
preserve ; " and it is submitted that the Court would 
hesitate to extend the doctrine in the slightest degree (k). 

Executors improperly bringing an action for adminis- 
tration which is dismissed will be ordered to pay the 
costs (Z), for " the Court," said Bacon, V.-C, " will not 
allow itself to be made the instrament of mere htigation, 
when the only result would be to despoil infant children 
and a widow of the little property they possess. The 
will involved no question of any difficulty, and the action, 
which has been improperly instituted, must be dismissed 
with costs to be paid by the plaintiff." 

In Bowyer v. Ch'iffi,n (m), a suit for the execution of 
certain trusts, a defaulting trustee who had lost part of the 
trust funds by his own default was held to be entitled to 



KnoU V. Cottee, 16 Beav. ,77 ; Gilbert 
V. Lee, 34 Beav. 594 ; Grcsham v. 
Price, 35 iUd. 47. 

(i) Hewett v. Foster, 1 Beav. 349; 
and see Lewis v. Trash, 21 0. D. 
862, and post, (o) and f^p). 



U) 34 L. J. Ch. 362. 

(k) See Palmer v. Jones, 43 L. J. 
Ch. 349. 

(1) Gage v. Rutland, W. N., 1882, 
92. 

(m) 9 Eq. 340. 
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his costs incurred after his bankruptcy, or after the regis- 
tration of a creditor's deed executed by him under the 
Bankruptcy Act, 1861 : and though in an earlier case {n), 
where an executor becoming bankrupt in the course of the 
suit was allowed to set off his costs before bankruptcy 
against the balance due from him to the estate, and held 
entitled to his costs incurred subsequently to the bank- 
ruptcy, the reasons given for the order were that it would 
be harsh to deprive of his costs an executor who had 
become bankrupt, but by whose exertions the estate had 
been got in, until he had repaid the debt due at his bank- 
ruptcy, and that the bankruptcy is the statutory mode 
by which in such a case the debt is discharged, yet it 
would seem that neither of these circumstances is necessary 
to induce the Court to make the order (o). It has, how- 
ever been stiU more recently held (p), that a defaulting 
executor is only entitled to costs incurred after his bank- 
ruptcy upon making good his default, unless by express 
request of the beneficiaries he has been kept before the 
Court to assist in getting in the estate. 

It may here be remarked that a debtor to the estate Costs set off 

1 • -11 !• 1 c 1 -ii 111 aaaiust debt to 

who IS entitled to costs out oi the fund, will not be allowed estate ; 
to receive payment of them, while his debt continue's 
unsatisfied ; but the costs due to him will be set off pro 
tanto against the debt due from him (q) ; indeed, whenever so as to legacy , 

1 /. • 11 ■ 1*1 '1 or share of 

a person beneficially interested in the estate either as residue, 
legatee or one of the next of kin (r) is also a debtor 
thereto, his beneficial interest may be set off against the 

(n) Samiiel v. Jones, 2 Ha. until he should have made good his 

246. default. 

(o) Tv/mer v. MuUineiuc, 9 Tr. {p) Hannay v. Basham, W. N. 

E. 252 ; Bowyer v. Griffin; Clare 1883, 7 ; and see Kitto v. Luke, 28 

V. Clare, 21 C. D. 866 ; but see W; E. 411. 

l,eu>is V Trask, 21 C. D. 862, where (y) Hariner v. Harris, 1 Euss. 

the bankrupt, though held entitled 165. 

to his costs, was not to receive them (r) White v. Cordwell, 20 Eq. 644. 
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amount due from him (s), though statute-barred (t), 
except where except where the debtor became bankrupt in the lifetime 
debtor bank- ^f ^jjg creditor, in which case only the dividend received 

rapt before •' 

death of by the other creditors may be retained (u), or where, the 

bankruptcy having occurred after the death of the creditor, 
the executor (v) or (even without the leave of the Court) a 
receiver (x), has proved for the debt therein (y). So also, 
a trustee who is himself a beneficiary and indebted to 
the estate, cannot claim any part of it until the debt 
is made good (z) ; although he may have become entitled 
derivatively, e.g., as being one of the next of kin of an 
intestate cestui que trust (a) ; but if the debt be not 
presently payable, he will have his costs at once, unless 
there is reason to fear he may become insolvent before the 
debt is actually due (b). 
Bankruptcy of If one of two co-executors represented by the same 
executare" "'' Solicitor upon a joint retainer, becomes bankrupt, and is a 
debtor to the estate, the costs incurred by them prior to 
the bankruptcy will be distinguished, and the solvent 
executor will be allowed only his own proportion out of 
the fund, the defaulter's proportion being set off against 
the debt due from him, the solvent executor being 
regarded, by reason of the joint retainer, as a surety only 
in respect of the banknipt's costs ; but the costs incurred 



(») So, in Knwpman v. Wreford, 195. 

18 C. D. 300, where legatees had (a) Armstrong v. Armstrong, 12 

been ordered to pay the executor's Eq. 61i. 

costs of probate litigation, the exe- {y) But where an executor has set 

cutor was allowed to set off their apart and appropriated assets to meet 

legacies against his coats, both as a legacy, he cannot retain or im- 

against the legatees and their as- pound them to meet a debt from 

the legatee to the estate {Ballard v. 



(t) CmirtcTUiy v. Williams, 3 Ha. Marsden, 14 C. D. 374). 

539 ; S. C. 13 L. J. Ch. 461, affirmed, (z) Irby v. Iriy, 25 Beav. 632. 

15 ibid. 204. (a) Jaeiibs v. Mylance, 17 Eq. 

(m) Beswitk v. Orpm, 16 C. D. 341. 

202. (6) Stephens v. Pillen, 17 L. J. 

(») Stawmrs i. Elliott, 3 Ch. Ch. 214. 
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by both subsequently to the bankruptcy will be allowed in 
full (c). 

Although the Court will not, in ordering executors to Where inno- 
pay costs, distinguish, as between them and the persons ordered to pay 
beneficially entitled to the estate, the amount of culpability ^.^^ ^"jj*'^ 
of the several executors, but will make the order upon exeeator. 
them jointly (d), yet as between the executors themselves 
one may be primarily and the other secondarily liable (e) ; 
and the fact of one only being guilty of a breach of trust 
will justify him in severing in his defence, in which case he 
may be awarded the whole of the single set of costs 
allowed (/). 

In general, trustees should not sever in their defence. Trustees should 
and, if they do so improperly, only one set of costs will be seve^^^tbe'i^ 
allowed (g). On the other hand, an executor refusing in a defence. 
proper case to join his co-executor as plaintiff, and in con- 
sequence made a defendant, would not be allowed his 
costs (A). 

Although an executor who is a solicitor will as a general Costs of an 
rule be allowed merely his costs out of pocket (i), unless a solicitor. 
the will directs that he shall be allowed his usual profes- 
sional charges, yet in CradocJc v. Piper (Jc) it was held that 
the circumstance of a solicitor being a trustee would not 
prevent him from receiving his usual costs where he acted 
as solicitor in a suit for himself and his co-trustees, and 
entered a joint appearance for himself and them, provided 

(c) SmUh V. Dale, 18 C. D. 518 ; irook, 4 Beav. 212 ; and Wiles v. 
Watson V. Mow, 18 Eq. 680, not Cooper, 9 Beav. p. 298. 
followed. W Hughes v. Key, 20 Beav. p. 

(d) Lawrence v. Sowle, 2 Ph. 397. 

140. (i) Moore v. Frowd, 3 M. & Cr. 

(«) Lockha/rt v. Reilly, 1 De 6. & 46 ; BrougMon v. £roiighton, 5 De 

J., p. 477. G. M. & G. 160. 

(/) Webb V. Webb, 16 Sim. 55. (k) 1 Mac. & G. 664 ; see the ob- 

(g) Gaunt v. Taylor, 2 Beav. 346; serrations on this case in Lewin on 

and compare Cummins v. Blomfidd, Trusts, 7 Ed. p. 259, a.vd BrouglUon 

3 Jur. N. S. 657 ; Aldridgev. West- v. BrougMon. 
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the costs were not increased by his being one of the parties 
for whom such joint appearance was made. "There is, 
however," said Turner, V.-C, in Lincoln v. Windsor (l), 
"a marked difference between the cases of costs in- 
curred in a suit, and of costs incurred in the ad- 
ministration of an estate without the intervention of 
the Court. The general principle of the rule disallowing 
professional charges by a tnistee is this — that a trustee 
cannot be permitted to profit or to place himself in a 
situation to profit by his trust. Now, where a trustee is 
brought into Court in a suit, he can have no opportunity 
of placing himself in a situation to profit by his trust. 
Therefore, if a trustee be necessarily made a party to a 
suit, and the costs be not increased by any conduct of his, 
there appears to be no reason why he should not be 
allowed his costs. The reason of the general rule appears 
to be inapplicable to the case of a suit under such circum- 
stances ; but this does not extend to the case of the costs 
of administration out of Court ; " and even when there is 
a special direction in the will, an executor who acts as 
solicitor to the trust is not entitled to employ another 
solicitor to transact all the ordinar'y affairs which he may 
have to perform, such as personal attendances, correspon- 
dence, &c.: e.g., though it is absolutely necessary to attend 
personally at the Bank of England to transfer stock, 
unless a power of attorney be obtained, the expense of 
such a power will not be allowed to an executor, unless 
it was really necessary, and the right to profit costs 
where a solicitor is entitled to them by the will, will be 
examined upon this principle (m). In Pollurd v. Doyle (n), 
it was held that a solicitor administrator who instituted 
and conducted proceedings to recover property which 

m 9 Ha. 158, approved in (m) Harhin v. Darby, 28 Beav. 

Broughton v. Bmughton, 5 De G. M. 325. 
& G. 160. (m) 1 Br. & Sm. 319. 
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belonged to the estate, and made a judgment creditor 
party to the suit, was, upon objection by the judgment 
creditor, only allowed his costs out of pocket, the estate, in- 
cluding the amount recovered in the suit, being insufficient 
to pay the judgment creditor. 

The right of an executor to appeal for costs has been Executors or 
upheld in a recent case (o), where it was held that sec. 49 appeal for 
of the Judicature Act, 1873, has not taken away the right '^'^^' 
which was recognized in Cotterell v. Utratton (p). 

The costs of executors and trustees are always taxed and Their costs are 
paid " as between solicitor and client," and on the sugges- between solicit 
tion of counsel, they will be also allowed any charges and *" ''"'^ '^^^^°^' 
expenses properly incurred in the administration. 

Where the real estate is also administered, the costs of Real estate. 
the plaintiff and the costs of trustees will be dealt with 
upon the same principles ; but, as will be seen hereafter, they 
will be apportioned between the real and personal estate. 

The costs of persons attending the proceedings have been Costsofpeisona 

1 1 . , 1 / \ attending the 

already considered {q). proceedings. 

Although in any of the cases mentioned above the piaintiif not 
plaintiff may fail to substantiate his claim, it is possible ^'^'=°^if^^f^\7 
that he may be allowed the whole or part of his costs. ™^'^ '< 
" If," said Lord Langdale, M. K, in Wedgwood v. 
Adams (r), " through the exertions of a plaintiff, the 
Court is enabled to distribute a fund, or if it makes a 
declaration of rights necessary for its administration, there, 
although the plaintiff may fail in his claim, the Court will 
not permit the other parties to carry off the fruit of his 
exertions without defraying his costs out of the fund ; " but 
see Houseman v. Houseman (s). It will, however, be 

(o) Farrow v. Austin, 18 C. D. (p) 8 Ch. 295. 

58, oven-uling Se ffoskins' Trusts, {q) Ante, pp. 93 — 95. 

6 ibid. 2S1 ; and see Turner v. (r) 8 Beav. 103 ; see the cases 

Sancock, 20 ibid. 303, cited ante, on this point collected at ]). 104. 
p. 141 ; and Jones v. Chennell, 8 («) 1 C. D. 535, cited ante, p. 28; 

ibid. 492. and see ante, p. 125. 
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but not from observed that in no case has a defendant been ordered 
I^.^^M^^''^ P«'r^o'n<My to pay such costs, and in Bicks v. Yates {t), 
it was said by Jesse], M. R, that although " the Court 
has a discretion to deprive a defendant of his costs 
though he succeeds in the action, and it has a dis- 
cretion to make him pay perhaps the greater part of 
the costs by giving against him the costs of issues on 
which he fails, or costs in respect of misconduct by him in 
the course of the action, a judgment ordering the defen- 
dant to pay the whole costs of the action cannot be sup- 
ported unless the plaintiff was entitled to bring the action." 
Costs of The principle that persons having the same interest 

assignees OT^^ ought to appear by the same solicitor is carried out in the 
beneficiaries, case where persons interested in the estate have assigned 
or mortgaged their shares. The practice was first settled 
in Greedy v. Lavender (u), where it was determined that 
only one set of costs, namely the costs to which the 
assignor or mortgagor would have been entitled if he had 
not dealt with his share, ought to be allowed to each 
legatee out of the estate, and that as between him and his 
assignee or mortgagee they should be paid to the latter, 
so far as required to satisfy his costs, the assignor or mort- 
gagor receiving the balance (if any) towards his own costs 
and the deficiency (if any) of the mortgagee's costs being 
paid out of his assignor's share {v). It will be seen that 
unless assignor and assignee appear separately, they do 
not suffer any loss under this rule. 

So, where long inquiries were necessary by reason of the 
bankruptcy of a person entitled to a share in the residue, 
the costs were apportioned {lu), but if a mortgagee, who has 
taken a mortgage from an executor qud beneficiary not 

(«) 18 C. D., p. 85. (m)) Basem v. Serra,\i Ves. 313 ; 

(u) 11 Beav. 417 ; see also Coaies but see Geey. Mahood, W. N., 1874, 

V. Coates, 3 N. E. 355. 207. 
{V} See also Seton, 879. 
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qxid executor, is made a party to an action for administra- 
tion, his costs cannot come out of the estate ; they must be 
added to his security {x). 

We have hitherto assumed that the assets are sufficient Rules where 
for the payment of all the costs properly payable thereout : ^"""^ 'J«'i<=ient. 
we now proceed to consider the practice where this is not 
the case. 

The first and most important rule is that the costs, Costs of exe- 

, , .... cutor paid in 

cnai-ges, and expenses oi the executor or administrator [y), priority. 
have priority over all .other liabilities of the testator's 
estate, including {z) his debts and the costs of all other 
parties, and that as between solicitor and client. " That 
general rule,'' said Stuart, V.-C, va. Lodge v. Pntchard (a), 
" proceeds on a very plain principle, that before what has 
been entrusted to them and is in their hands is taken out 
of their hands they shall be indemnified against all 
expenses incun-ed in the discharge of their duty " (&), but 
in that case, where it would seem from the headnote that 
the executors had denied assets, an apparent exception to 
the rule was laid down, and the creditor's debt and costs 
were ordered to be paid first. This may, however, be 
regarded rather as a deprivation of part of an executor's 
costs than a departure from the rule. Executors are not 
deprived of the benefit of the rule even where they have 
exhausted the assets by confessing judgments (c). 

When the whole of the real estate is found to belong to When heir 
the creditors, the heir-at-law, seised of the legal estate, is trustee^ for^ 

creditors. 

(x) Scurrah v. Smrrah, 2 W. R. the estate " {Rowles v. Mayhew, 5 

53_ C. D. 596) ; and costs of an execu- 

(y) As to costs of an administra- trix of a deceased administratrix ; 

tor ad litem, see Nash v. Dillcm., 1 Rice\. Orgies, W. N. 1877, 177. 

Moll. 236 ; Nicholson v. Fcdkiner, (a) i GifT. p. 298. 

ibid. 565. W See also Tipping v. Power, 1 

(z) Including also costs incurred Ha. 405, and Oaunt v. Taylor, 2 

in Probate litigation, and by an order ibid. 413. 

of the Probate Division directed to (c) Sa/iiderson v. Stoddart, 32 

be paid "out of the estate, and to Beav. 155. 
have priority over other claims on 



152 COSTS OF ADMINISTRATION ACTIONS. 

regarded as a trustee, and is allowed his costs out of the 
proceeds of sale thereof as between solicitor and client ; 
where part only is required for debts, as between party 
and party {d). In Tipping v. Power (e), devisees received 
their costs next after those of the executors and the plain- 
tiff, an equitable mortgagee of the estate devised to them 
(they having disclaimed by their answer), and in priority 
to the debts of the testator ; and on the like principle, 
in a suit by creditors to administer the realty, there being 
no personalty, and the realty proving deficient, the Court 
ordered the costs of the plaintiffs and of the defendants, 
who were beneficial devisees, to be taxed as between party 
and party, and paid pari passic out of the fund, and the 
balance (if any) of the fund then remaining to be applied 
in payment of plaintiff's extra costs between solicitor and 
client, and then towards payment of debts (/). 
Costs of dis- Persons named as trustees will, on disclaiming, be 
tees^rbetweeii entitled to costs as between party and party only, as they 
party and thereby divest themselves of the character of trustees (a). 

party only. ■' ^' 

Executors as ^^ have already seen that executors are entitled to 
'"tv'dt their costs, charges, and expenses in priority to other 
costs out of parties, but, qua their costs as executors, only out of the 
personal estate, unless the realty be charged therewith. 
Thus executors cannot have judgment for administration 
of the realty in order to obtain payment of costs incurred 
in probate litigation (A.), and even where trustees' 
" costs, charges, and expenses " are charged upon the 
realty, semhle, funeral expenses and costs of probate are 
not included {i). 

(d) Tard/rew v. Howell, 2 Giff. Norway v. Norway, 2 M. & K. 
630. 278. 

(e) 1 Ha. 405. (A) Charter v. Charter, 3 0. D. 
{/) Henderson v. Sodds, 2 Eq. 218. 

532 ; Ferguson v. Gibson, 14 Eq. (i) Collii v. Robins, 1 i)e G. & 

379. Sm., p. 135. 

(y) Bray v. West, 9 Sim. 429 ; 
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The rule as to the costs of creditors, plaintiffs in admi- ^,'^.'^^*''f 

. . plainuti, 

nistration actions, where the assets are deficient, is well when entitled 

stated in ThoTnas v. Jones (j), where Kindersley, V.-C, dient costs, 
says, " If a creditor files a bill on behalf of himself and all 
other creditors, and the fund applicable to the payment of 
the debts turns out to be insufficient for the purpose, that 
fund, to use the language in one of the cases, belongs 
exclusively to the creditors. When, therefore, one creditor 
institutes a suit for the benefit of himself and all other 
creditors, such credito^g being represented only by him, 
and if in that suit he recovers payment of the debts due to 
the creditors generally, then he is recouped the expenses 
he has properly incurred as plaintiff; and he is allowed 
his costs as between solicitor and client, because he has 
been at the trouble of recovering the fund for all the parties 
entitled to it." This rule applies also to cases where a 
creditor obtains the conduct of an action instituted by a 
legatee or next-of-kin (k). Ordinarily, where the assets 
are sufficient for payment of the debts, the creditor 
plaintiff is paid only his party and party costs (l) ; but 
where a fund had been realised by the diligence of the 
plaintiff, and the assets were more than sufficient for pay- 
ment of the debts, the costs of the plaintiff as between 
party and party were ordered to be paid out of the general 
fund, and the extra costs of the plaintiff were directed to 
be paid pro ratd by all the creditors who partook of the 
benefit of the suit (m). 

It was at one time the practice to insert in decrees for No contribu- 
ad ministration in creditors' suits, a direction that creditors ordereTfrom 
" before coming in to prove should contribute their pro- "editors 

plaintiff's 
coats. 
(/) 1 Dr. & S. 134, approved in cU.; Joseph v. Goods, 23 W. R. 225. 
RiclMrdsm v. Hichardsmi, 14 C. D. (i) Lechmere v. Brazier, 1 Russ. 

611 ; and see Eenderson v. Dodds, 81. 

2 En. 532. (™) Stanton v. Hatfield, 1 Ke. 

(A) UklMrdsonv. lUcloardson,loc. 358. 
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portion of the expenses of the suit " (n), but it would 
seem that this condition was never enforced (o), and this 
direction is now omitted (p). 
Costs of mort- There is some conflict of authority as to the costs of 
fi^^'admim*s^^ mortgagee who, as a creditor, brings an action for adminis- 
tration action, tration. It has been held that as by a sale of the mortgaged 
property under the order of the Court he obtains an 
advantage outside his contract, the costs of the executors 
of the mortgagor will come out of the proceeds of sale in 
priority to his debt and costs (q), but in Pinchard v. 
Fellows (r). Bacon, V.-C, ordered the plaintiff's mortgage- 
debt, interest, and costs of suit to be paid out of the pro- 
ceeds of sale in priority to the costs of the executors. It 
has been held, where a mortgaged estate is sold in a 
creditors' action, by consent of the mortgagee, not a party 
to the action, that he is entitled to have his principal and 
interest, and the expenses of the actual sale {but no more) 
paid in priority out of the proceeds of sale, his other costs 
and expenses being left to be defrayed out of the general 
estate, and the plaintiff's costs of the sale being paid 
out of the balance of the proceeds (s) ; but in Ward v. 
Mackinlay {f) a doubt is expressed by Turner, L. J., as to 



(n) Thompson v. Cooper, 2 Coll. Ke. 358. 

87. (?) Armstrimg v. Storer, 14 Beav. 

(o) See Shorthy v. Selby, 5 Madd., 535 ; Spensley v. Sarrison, 15 £q. 

p. 448 ; Lechmere v. Brazier, 1 16. 

Russ., p. 76. {r) 17 Eq. 421; see also Aldridge 

(p) SetoD, 832 : where it is sug- v. Westlrook, 5 Beav. 188; Carry. 

gested that as the taxed costs are Henderson, 11 Beav. 415 ; Tuckley 

paid before the fund in Court is v. Thompson, 1 J. & H. 126, where 

distributed, the plaintiff receives the plaintiff, an equitable mort- 

contribution in effect ; but if the gagee, was not allowed his costs of 

fund be insufRcient even to pay the the sale ; and Henderson v. Dodds, 

plaintiff's costs, it would seem that 2 Eq. p. 533. 

creditors who by coming in under (s) Berry v. Hebblethwaite, 4 K. & 

the judgment have approved and J. 80 ; notwithstanding H^pworth 

adopted the action, ought to contri- v. Heslop, 3 Ha. 485. 

butetomake up the deficiency ; see, (t) 2 De G. J. & S. 358. 
however, Stanton v. Hatfield, 1 
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the propriety of this practice, as being calculated to 
prevent mortgagees from consenting to a sale being made 
free from incumbrances, and a distinction is drawn between 
such cases and those where the mortgagee is plaintiff (u). 

The case of a legatee's costs (whether of a pecuniary or Costs of legatee 

. , 1 i \ ■ , 1 • 1 1 plaintiff, where 

residuary legatee) remains to be considered. fund deficient ; 

The assets may ojF course be sufficient for payment of 
the debts, but not of the legacies, or for debts and legacies, 
without leaving any surplus for the residuary legatee, or 
they may be insufficient^even for payment of debts. 

The costs as between party and party of the plaintiff, a when paid in 
pecuniary or residuary legatee, and of the residuary legatee debts, but as 
when made a defendant, are paid out of the estate in p^J^and 
priority to debts, if the action has enabled the Court to P^^'y °°'y> 
administer the assets (a;). Where there are creditors and 
legatees upon a fund which is capable of paying them all, 
leaving a balance, as the fund does not belong to the 
creditors alone, but to the residuary and general legatees 
as well, there is no reason for giving one residuary legatee 
more than any other his costs as between solicitor and 
client {y) ; and where there is a common legatee's suit as 
to a fund belonging to creditors and legatees, and it turns 
out that there is not sufficient to pay the creditors in full, 
the legatee plaintiff would not {z) be allowed his costs as 
between solicitor and client, because in fact the fund did 
not belong to the legatees but to the creditors, and he had 
no right to be paid extra costs out of a fund belonging to 
another class of claimants (a) ; but where there is a surplus 
after payment of debts, but not sufficient for payment of 



(u) See also Dighlon v. Withers, («) This was allowed in Burrell v. 
31 Beav. 423 ; Threlfall v. Harri- Smith, 9 Eq. 443 ; but see Richard- 
son, W. N., 1877, 192. son v. Richardson, 14 C. D. 611, 

{x) Wetenhall v. Dennis or Davis, where this case is questioned. 

33 Beav. 285. («) Thomas v. Jones; Weston v. 

(!/) Thomas v. Jones, 1 Dr. & Sm. Clowes, 15 Sim. 61Q. 
134. 
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legacies (6), and where and so far as the estate, though 

insufficient to pay the plaintiff anything, has been increased 

except as to by his exertions (c), and so far as the plaintiff's costs have 

the costs of •' . , . . . .... 

getting in and been incurred m getting in and reahsing the estate (a), a 
legatee plaintiff is allowed solicitor and client costs. Where 
the funds are insufficient even to pay the costs, the plaintiff 
is not entitled to priority for any cosfs ordered to be paid 
between party and party : all such costs are paid pari 
passu (e). 

Next of kin It appears that the next of kin, bringing an action for 

plaintiffs have , . f . , ... ° 

no priority. administration, have no priority for their costs over the 
debts, they being entitled only to undisposed of personal 
estate (/). 
Executor's It should be remembered, before a legatee's action is 

tainer para- instituted, that the executor's right of retainer for his own 
toTsteof^Sf *^®^* (S')' is paramount to the right of both creditor and 
other persons, beneficiary to the payment of their costs (/t). 
The general Unless the testator has otherwise directed, the general 

personalty the .... . 

primary fund personalty, that IS, in ordinary cases, the residuary personal 
or coats; estate, after specific and pecuniary legatees have been 
satisfied, is the fund for the payment of the costs of 
administering the personal estate ; and notwithstanding 
the cases of Scott v. Gwmherland (i), and Gowan v. 
Brougkton (k), it is well settled that there is no ascertained 
residue divisible amongst the beneficiaries until the debts, 
funeral and testamentary expenses, and costs of administer- 
ing the estate have been paid, and that the costs are to be 



(6) Thomas v. Jones,\ Dr. & Sm. 552. 

130 ; Gross v. Kmnington, 11 Beav. (/) Mwbegm v. Sell, 23 Beav. 

89. 386. 

(c) WroitgJUon v. Colquhoun, 1 {g) See post, p. 166. 

De G. & Sm. 357. (A) Chissum v. Dewes, 5 Eiiss. 

(d) WetmlwMy. Dennis ox Davis, 29; Richmond v. White, 12 C. D. 
33 Beav. 285. 361. 

(e) Wetenhall v. Dennis, approved (t) 18 Eq. 578. 
in Thompson v. Harris, 19 G. D. (Jc) 19 Ecj. 77. 
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paid out of the whole residue, before it is divided, and not 

out of any lapsed share thereof (l). The same rule applies 

where a mixed fund is created of realty and personalty {m). 

Where, however, the residuary personalty is insufficient, then the 

the pecuniary legacies, and demonstrative legacies so far legacies, 

as payable out of the same fund (n), are first resorted to 

pro raid (o), and after them the real estate not disposed ^f^* *'^^ "™" 

of by the will ( p) j if there still be a deficiency, the realty, 

specifically bequeathed personalty, and the specifically lastly, specific 

devised realty (including realty comprised in a residuary 

devise) (q), contribute rateably to make it up (r). 

The costs so falling on the residuary personalty as a ^fiat costs 

included. 
whole, include the costs of getting in a specific legacy (s), 

of ascertaining what persons are entitled as members of 
classes among whom the estate is to be divided, and that, 
too, although some of the classes are more numerous than 
others (t), and of severing, appropriating, and securing a 
legacy (u), but where a legacy had been appropriated and 
the residue had been divided, the costs of a suit by a 
reversioner to secure it, were ordered to be borne out of 
the legacy (v). 

Where there is real estate only to be administered, if it Costs of ad- 
is disposed of in favour of a class, and some of the shares of real estate 

only 

(?) Trethewy v. Eelyar, 4 C. D. field v. Iggulden, 10 Oh. 136. 
53 ; Fenton v. Wills, 7 C. D. 33 ; (r) Jackson v. Pease, 19 Eq. 96. 

Blarvn V. Bell, 7 C. D. 382. (s) Perry v. Meddowcroft, i Beav. 

(m) Lmikeraft v. Pridham, 48 L. 204. 
J. Ch. 636. (0 Shuttleworth v. Howwrth, Cr. 

(n) Sellon. v. Watts, 9 "W. R. & Ph. 228 ; Se Seeve's Trtists, 4 0. 

847. D. 841 ; and see Bland v. Daniell, 

(o) TrnnUns v. Colfhmst, 1 C. D. W. N., 1867, 169. 
626 ; Farquharson v. Flayer, 3 C. {u) Handley v. Davis, 28 L. J. 

D. 109, notwithstanding Eensman Ch. 873 ; and see Attomey-Qeneral 

T. Fryer, 3 Ch. 420. v. Lawes, 8 Ha. 32, and Wilson v. 

ip) Wood V. Ordish, 3 Sm. & 6. Squire, 13 Sim. 212, cited ante, p. 

125 ; Stead v. Hardaker, 15 Eq. p. 137. 
jy7_ (v) Governesses' Benevolent Insti- 

{q) Heiisman v. Fryer ; Lance- tuiion v. Rusbridger, 18 Beav, 467. 
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lapse, the costs are nevertheless payable out of the whole, 
and not out of the lapsed shares (x). Where, however, 
different estates are specifically devised, and part of the 
realty is undisposed of, or some of the specific devises 
lapse, the costs will, as a general rule, fall on the un- 
disposed of or lapsed estates (y) ; hut in Bagot v. Legge (s), 
where the questions related entirely to the rights of the 
devisees vnter se, and to the rights of the devisees and 
heir at law, the costs were ordered to be paid pro raid out 
of the descended and devised estates. It must be re- 
membered that a residuary devise which takes effect, is in 
law specific {a), and specific devisees contribute pro raid, 
according to the net value of their interests (b). 
' Apportion- Where both the real and personal estates are adminis- 

reai and per- tered, the costs will be apportioned between them (c), as 
sonai estate, g^jg^ jg j.jjg ^g^gg -jy^here the realty and personalty form a 
mixed fund (d), or two estates, or a testator's estate and 
another fund are administered in one action (e) ; but in 
some such cases the costs have been ordered to be borne 
in equal shares though the funds are unequal (/); and 
the Court often declines to apportion costs minutely (g). 
It would seem that the apportioned part of the costs 
thrown upon the real estate should be borne by it in the 
same manner as the costs of the action where there is real 
estate only to be administered ; see supra. 

(x) Eyre v. Marsdem, 4 M. & Cr. must now be taken to be overruled. 

231; Maddiaon v. Pye, 32 Beav. Only the costs, " so far as they have 

658 ; and see Fishery. Fisher, 2 Ke. been increased by the administrator 

610. of the realty " are paid thereout. 

(y) Samders v. Miller, 25 Beav. {d) Christian v. Foster, 2 Ph. 

154. 161. 

■ (z) 2 Dr. & S. 259. (e) Tmingv. Martin, 2 Y. & C. C. 

(a) See ante, p. 157 (?). C. 582 ; Irlry v. Irby, 24 Beav. 525. 

(6) Bamewell-v. IremongertlDr. (/) Dean v. Morris, 5 W. R. 

& S. 255. 345 ; Mayd v. PUld, 24 "W. R. 

(c) Patching v. Bamett, 51 Ta J. 660. 

Ch. 74 ; Thompson v. Harris, 19 C. (g) Knott v. Cottee, 16 Beav. p. 

D. 552 ; the cases to the contrary 81 ; Coates v. Coates, 3 N. R. 355. 
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When a charitable gift fails as to impure personalty, Apportionment 

, . between pure 

the costs are apportioned between the pure and impure and impure 
personalty (h), unless the pure personalty be given speci- P^''^°°* *y- 
fically to the charity (i), when the costs will be borne 
by the impure personalty. 

Where costs are ordered to be paid out of a particular Adjustment 

piiT .11 • t T • !• T • after payment 

tund, that does not necessarily determine that this lund is of costs out of 
ultimately to bear them (k), and accordingly, where costs ghaigeaWe 
had been ordered to be paid out of income instead of out therewith. 
of corpus, it was held that the order did not preclude the 
matter from being afterwards set right (l). 

The testator may of course alter the order in which the Marshalling of 
different classes of assets are resorted to for payment of ^^ ^^ ^^' 
costs, whether for the benefit of a charity (m), or the 
persons entitled to the general personalty (n), and it is 
now well settled, contrary to the former rule, that the 
words " testamentary expenses " (o) in a will include the Costs of ad- 
costs of an administration action ( p) ; and as in a creditors' action included 
action the costs come out of the same funds as the debts, the ™ '^^^^' 
costs will be paid out of any fund charged with the debts {q). expenses." 
Where costs had been thus paid out of equitable assets. Apportionment 
upon the falling in of a reversion, which was legal assets, ^Jld'equiS 
an apportionment of the costs between the legal and^ssete. 



(A) Taylor v. lAnUy, 5 Jur. N. S. (m) Earloe v. Harloe, 20 Eq. 

701. 471. 

(i) Shephmrdv. Beetham,6C.V. (o) "Testamentary expenses" 

597 ; Toung v. Dolman, H L. T. thrown by the testator upon one 

499 fond include the costs of afl admin- 

(ifc) But an order to pay over a istration action properly instituted 

fund to persons by name is inci- by legatees of another fund, Toung 

dentally a determination that other v. Dolman. For the meaning of 

persons, who are not named, are not "executorship expenses," see Sharp 

entitled, Sheppard v. Sheppard, 33 v. Lush, 10 C. D. 468. 

Beav. 129. {p) Fenny v. Penny, 11 C. D. 

(l) Ibid. 440. 

{m) Miles v. Harrison, 9 Ch. (?) Wilson v. Heatoa, 11 Beav. 



316. 



492. 
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equitable assets was ordered, in the interests of simple 
contract creditors (r). 

For further information as to costs, the reader is referred 
to Morgan and Wurtzburg's Costs, 165 — 204; Seton, 
826, 827, 832, 845, 846, and 875—880; Pemb., 175 
— 178 ; and Lewin, 7th ed., 844—852. 

(r) Mutlow V. Mutlow, 4 De G. between legal and equitable assets, 
& J. S39. For the distinction see post, p. 167. 



CHAPTER XIII. 

OF THE ORDER IN WHICH ASSETS ARE ADMINISTERED. 

It does not fall within the scope of this work to discuss The old kw 
the old law in respect of the administration of assets by cussed. 
the Court of Chancery, which itself was a partial ameliora- 
tion, in the interests of simple contract creditors, of the 
rules of the Common Law. The reader is referred to the 
text-books of Mr. Joshua Williams and Mr. Eddis (a), for 
a historical sketch of the steps by which the various 
classes of creditors have one after another obtained recogni- 
tion of their just rights. In this chapter we shall consider The Act of 
only the cases which fall under the two recent enactments, judi^tuve Adi 
32 & 33 Vict. c. 46, and the Judicature Act, 1875, sec. 10, ^875. 
as the estates administered under the old law must neces- 
sarily be few and continually decreasing in number (6). 

By the first of these enactments it was provided that The Act of 

in the administration of the estate of every person who 

should die on or after the 1st January, 1870, no debt or 

liability of such person should be entitled to any priority or Specialty 

creditors have 

(a) Williams on Real Assets, Ch. the personal representative, payable 

i. and ix. ; Eddis on Administra- in order of date. (5.) Reoognis- 

tion of Assets, Ch. vi. ances and statutes. (6. ) Debts by 

(6) It will be sufficient here to specialty, for valuable consideration, 
enumerate the order in which the arrears of rent, and moneys payable 
various kinds of debts were paid under sec. 75 of the Companies Act, 
before the Act of 1869; (1.) Debts 1862. (7.) Debts by simple con- 
due to the Crown by record or tract and unregistered judgments 
specialty. (2.) Debts to which (see Van Gheluive v. NeriTickx, 21 
particular statutes give priority. C. D. 189). (8.) Voluntary obliga- 
(3.) Debts on judgments obtained tions not assigned for value ; (Wil- 
against the deceased, duly regis- liams' Exors., Ch. ii.; Comp. Exors. 
tered, payable pari passu. (4.) 157 — 161 ; Seton, 815 ; Eddis on 
Debtson judgments obtained against Assets, 14—24 ; Snell, 6th Ed. 255.) 
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no priority over preference by reason merely that the same is secured by 

simple contract . . , 

creditors. or arises under a bond, deed, or other instrument under 
seal, or is otherwise made or constituted a specialty 
debt (c) ; but that all the creditors of such person, as well 
specialty as simple contract, should be treated as standing 
in equal degree, and be paid accordingly out of the assets 
of such deceased person, whether such assets are legal or 
equitable, any statute or other law to the contrary not- 
withstanding ; but it was thereby provided that the Act 
should not prejudice or affect any lien, charge, or other 
security, which any creditor might hold or be entitled to 
for the payment of his debt. 
The Judicature By the Judicature Act, 1875, sec. 10, to which we have 
imports the already referred [d), it is enacted that, in the administra- 
re'Tc^^i^*"'' tion by the Court (e) of the assets of any person who may 
administering die after the 1st November, 1875 (/), and whose estate 
estates. may prove to be insufficient for the payment in full of his 

debts and liabilities, the same niles shall prevail and be 
observed as to the respective rights of secured (g) and un- 
secured creditors, and as to debts and liabilities provable, 
and as to the valuation of annuities and future and con- 
tingent liabilities respectively, as may be in force for the 
time being under the Law of Bankruptcy, with respect to 
the estates of persons adjudged bankrupt ; and all persons 
who in any such case would be entitled to prove for and 
receive dividends out of the estate of any such deceased 

(c) Including rent ; Shirreff v. (/ See sec. 2, and Sherwin v. 
Hastings, 6 C. D. 610. SelUrTc, 12 0. D. 68. 

(d) A-nte, p. 107. {g) Before this Act a mortgagee 

(e) It would therefore appear that might realize his security, and yet 
there is now one rule when an prove for and receive dividends upon 
estate is administered by the Conrt, the whole of his debt, until it 
and another when it is administered should be fuUy discharged {Mason 
out of Court ; see Eddis on Assets, v. Bogg, 2 My. & Cr. 443). For the 
111. Under sec. 91 of the Judica- eflFect of this enactment upon mort- 
ture Act, 1873, County Courts will gagees whose security is deficient, 
in the administration of assets follow see post, p. 171. As to who is a 
the same rules as the High Court. secured creditor, see post, p. 169. 
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person, may come in under the decree or order for the ad- 
ministration of such estate, and make such claims against 
the same as they may respectively be entitled to by virtue 
of the Act. The rules of the Law of Bankruptcy with 
regard to the payment of debts and distribution of assets 
are contained in the Bankruptcy Act, 1869 (h), ss. 31 — 40. 

Though, however, the Legislature has thus placed What debts 
specialty and simple contract creditors upon the same foot- priority, 
ing, it has not altered the priority of Crown debts over all 
others of equal degree, the Crown not being named in the 
Statute of 1869 (i), nor that of certain debts to which 
particular statutes give priority (j), nor has it deprived a 
creditor who has obtained and registered (k) judgment 
against the deceased, or one who has obtained judgment (l) 
against the executor, whether it be or be not registered, of 
his right to be paid his debt in full in priority over all 
other creditors of equal degree (m) ; nor, lastly, has it 
taken from the executor his right of retainer, either 
expressly or by implication, e.g., by abolishing the distinc- 
tion between legal and equitable assets, or by regarding 
him as a secured creditor (n). 

With these exceptions, all unsecured creditors, and 

(A) 32 & 33 Vict. c. 71. with the other creditors. 

(i) See Seton, 816 ; lie Henley, (I) But a, creditor who has ob- 

9 C. D. 469 ; Ex parte Postmaster- tained an order nisi to sign judg- 

General, 10 ibid. 595. ment against an executor, if judg- 

{j) Moors V. Mmriott, 7 C. D. ment be not signed before, i.e., at 

543 ; Fisher v. Shirley, W. N. latest, the day before {Parker v. 

1879 103. Bingham, 33 Beav. 535), a judg- 

(k) See 23 & 24 Vict. o. 38, and ment for administration has been 

Van Oheluive v. Nerinckx, 21 C. D. obtained in the Chancery Division, 

189. If the sheriff lias seized under has no priority over the other . cre- 

a fi.fa., he is a secured creditor ditors (Samson v. Stubbs, 8 C. D, 

{Us parte Williams, 7 Ch. 314) ;. 154). 

jucere, whether, if the fruits of his {m) Williams v. Williams, 15 

execution prove insufficient to Eq. 270 ; Smith v. Morgan, 5 0. P. 

satisfy his judgment, he is entitled D. 337 ; Wimhouse v. Winehouse, 

to priority for the deficiency, or 20 C. D. 545. 

vrhether, under the Judicature Act, (n) Lee, v. NuUall, 12 0. D. 61 ; 

1875, sec, 10, he must prove for it Crowder v. Stewart, 16 ibid. 368. 

M 2 
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Costs and debts 
payable out of 
the same fund. 



Order in which 
assets are 
resorted to. 

1. The general 

residuary 

personalty. 



2. Real estate 
devised in 
trust to pay 
debts. 

3. Keal estate 
descended. 

4. Specific 
devises and 



secured creditors, so far as their securities are deficient, 
now stand on an equal footing. 

It will be seen that, subject to Locke King's Acts («), 
and to any special disposition by the testator, the order in 
which resort is had to his assets for payment of debts 
corresponds closely to that in which they are taken for 
payment of costs : it is as follows : — 

I. The general residue of the personal (o) estate not 
specifically bequeathed, after providing for pecuniary 
legacies, subject, in the case of lapsed shares, to the rules 
stated ante, p. 156. This general personal estate being 
the primary fund for payment of debts, it requires strong 
words to exonerate it (p). 

II. Real estates (g) devised in trust to pay debts (r), 
when the personalty is not expressly exonerated, and the 
devise is construed to be in aid only of the primai-y fund (s). 

III. Real estates descended (t). 

IV. Real or personal estate specifically given, but (u) 



(k) Post, p. 174. 

(o) Including land in India (9 
Geo. IV. c. 33 ; Story v. Fry, 1 Y. 
& C. C. 603) and in the "West Indies 
(5 Geo. II. c. 7, s. 4 ; Thomson v. 
Cfravi, 1 Kuss. 540 n. ). 

{p) Booth V. Shmdell, 1 Mer. 
p. 220 ; and see the notes to Duke 
-ofAncaster v. Mayerfyfh.. & Tud. i. 
4th ed. 630, et seq. ; for a case of 
exoneration,, see Forrest v. Frescott, 
10 Eq. 545. 

(g) It may here be mentioned 
that a judgment recovered against 
executors is primd facie evidence of 
.the debt against .persons interested 
in the realty, who may, however, 
have an inquiry ; Harvey v. Wilde, 
14 Eq. 438. 

(r) Not including the costs in- 
curred in defending actions by cre- 
ditors, though resulting in a reduc- 
tion of their claims ; see Lovat v. 



Fraser, L. R. 1 Sc. Ap. pp. 31, 38. 

(s) Fhillips v. Farry, 22 Beav.. 
279. 

(t) Sonne v. Lewis, 2.Bro. C. 0. 
p. 263 ; Harmood v. Oglander, 
8 Tes. pp. 124, 125. 

(m) As to what amounts to a 
charge of debts or legacies, a ques- 
tion too wide for this treatise, see 
Wh. & Tud. u., 130—133 ; BaiUy 
V. Bailey, 12 C. D. 268 ; R. 
Tanqueray- WUlaume and Landau, 
20 ibid. 465. A direction to pay 
debts out of rents and profits of 
real estate, primd fade, and unless 
the context is inconsistent, charges 
them on the corpus, not merely on 
the annual rents and profits ; Met- 
calfe V. Hutchinson, 1 C. D. 591. If 
there was a trust of land for pay- 
ment of debts, a creditor was for- 
merly not barred by lapse of time, 
unless barred at the testator's death 



AEE ADMINISTERED, 



165 



cliai-ged generally with tte payment of debts (u) ; and if a bequests 
share of such an estate lapse, the whole estate, and not leuT^ ^' 
primarily the lapsed share, is liable [v). 

V. General pecuniary legacies, and demonstrative lega- 5. General 
cies(w), so far as the specified fund is insufficient, ^ro fegades^ 
raid (x). 

VI. Real estates specifically devised or comprised in a 6. Specific 
residuary devise, and specific bequests, (including the bequTsts!!'' 
specified fund (y) iov payment of demonstrative legacies), 

pro raid {z). , 

VII. Heal and personal estate appointed under a general 7. Keal or 
power (a), but, semble, if the appointment should lapse ^^po^tl/^*^*^ 
for the benefit, of the heir or of the general personal estate 

of the appointor, the appointed estate would be liable for 
debts in the same order, if realty, as descended estates, 
or, if personalty, as the general personal estate (6). 

{Sughes v. Wynm, T. & E. 307 ; 
0^ Connor v. Haslain, 5 H. L. C. 
170), seals, if there was a charge only 
(Dickeiison v. TeasdaU, 1 De G. J. 
& S. 52), or if the charge was on the 
. personalty only {Scott v. Jones, i CI. 
& F. 382) ; and the same rule ap- 
plied to legacies {Thomson v. Mast- 
wood, 2 App. Gas. 215), hut now, 
by 37 & 38 Vict. c. 57, =. 10, it is 
provided (repealing, it is presumed, 
sec. 25 (2) of the Judicature Act, 
1873) that after the 1st January, 
1879, no action, snit, or other pro- 
ceeding shall be brought to recover 
any sum of money or legacy chai'ged 
upon or payable out of any land or 
rent and secured by an express trust, 
except within the time (in general, 
twelve years) within which the 
same would be recoverable if there 
were not any such trust. It is pre- 
sumed that this will not apply if 
the money has been raised and is 
in the hands of the trustee or exe- 
cutor (Philippo V. Munnings, 2 M. 
& Or. 309) ; but see Sviton v. Sutton, 



"W. IT. 1882, 172, 
Flint, 31 W. R. 318. 

(u) Sonne v. Lewis, 2 Bro. C. C. 
263 ; Sarmood v. Oglander, 8 Ves. 
125. 

(») Fisher v. Fisher, 2 Keen, 
610 ; Wood V. Ordish, 3 Sm. & G. 
125. 

{w) Sellon V. Watts, 9 "W. E. 
847. 

(a:) Tomkins v. CoUhurst, 1 C. D. 
626 ; Farquharson v. Floyer, 3 ibid. 
109 ; notwithstanding Sensnuxm, v. 
Fryer, 3 Oh. 420. 

(?/) Sellon V. WaUa. 

(a) T(mis v. Roeh, 2 Col. 490 ; 
Hensman v. Fryer ; Lancefield v. 
Iggulden, 10 Oh. 136. 

(a) Fleming v. Buchanan, 3 De 
G. M. & G. 976 ; Godfrey Y. HarUn, 
13 C. D. 216. It is presumed that 
such personal estate is equitable 
assets ; see^osi (Q. 

(J) Sperling v. MochfoH, 16 C, D. 
18 ; Hinsley v. Idceringill, 17 ibid. 
151 ; and see Freme v. Clement, 18 
ibid. 499. 
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Adjustment 
when debts 
paid out of 
property not 
chargeable 
therewith. 



Alienation by 
heir or devisee. 



Eetainer by 
executor for 
his own debt, 
out of legal 
assets only. 



When it is said that the testator's debts are payable out 
of his assets in the foregoing order, it is not, of course, 
suggested that creditors must wait until the various funds 
are successively realized ; they are entitled to sue the 
executor at once, and the executor is entitled to pay them 
out of any funds in his hands. The rights of the persons 
interested in the assets must be subsequently adjusted (c), 
and it must not be forgotten that until judgment for 
administration is obtained, and, semhle, unless the action 
is registered as a. lis pendeTis, the heir or devisee of real 
estate not charged with or devised in trust to pay debts 
can defeat the creditors of the deceased, by ante-nuptial 
settlement or other bond fide alienation for value, whether 
legal or equitable {d) ; and the same rule has been applied 
in the case of personal estate, where there was no imputa- 
tion as to the honesty with which the assets had been 
dealt with, the claim against the assets being for a breach 
of covenant subsequent to the alienation (e) ; otherwise, 
semble, the interest under the settlement of the person 
liable to discharge the debt might have been reached (/). 

As has been already stated (g), the distraction between 
legal and equitable assets still prevails, and it is still open 
to an executor as against creditors of equal degree Qi), to 
retain out of legal assets for his own debt, whether it be 
legal or equitable (i). Legal assets, as the term is applied 



(c) See post, p. 174. 

(d) Spademan v. TimbreU, 8 Sim. 
253 ; RicTuwdson v. Horton, 7 Beay. 
112 ; BrUuh Mutual Investment Co. 
V. STMirt, 10 Ch. 567. 

(e) Dilkes v, Broadmead, 2 De 
G. F. & J. 566 ; see also Corser v. 
CartwrigM, L. E. 7 H. L. 731. 

(/ ) London and Promncial Bank 
V. Bogle, 7 CD. 773. 

(g) Ante, p. 163. 

(h) See Talbot v. Frere, 9 C. D. 
568. 



(i) Including debts of the de- 
ceased for which the executor is 
surety ( Wildes v. Dvdlmo, 19 Eq. 
198), though he has not been called 
upon to pay them (Ferguson v. Gib- 
son, 14 Eq. 379 ; Skinner v. M. of 
Anglesey, Kay, J., 1882); debts 
due to him as one of two joint cre- 
ditors (Orowder v. Stewart, 16 C. D. 
368) including partners, (Morris v. 
Morris, 10 Ch. 68), or as a cestui qui 
trust of the actual creditor (Loomes 
V. Stotherd, 1 S. & S. p. 461), 
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when tlie executor's right of retainer (k) is in question, are 
such parts of the property of a deceased person as may be 
reached or made available by an executor virtute officii (l), 
and consist oidy of the personal estate, whether in itself 
legal or equitable (m,). If, however, an executor should 
resort to personalty specifically bequeathed, the legatee 
would have the right to compensation out of any fund pro- 
perly chargeable with the debt in priority to his bequest (w). 
The rest of the assets are equitable (o), and out of these 
there is no right of retainer {p). 



or as executor or administrator of 
another person {Thompson v. 
Cooper, 1 Coll. 85), or as trustee by 
devolution {Sander v. Heathfield, 
19 Eq. 21). See also Comp. Exors., 
163—170 ; Set. 893 ; and Pemb. 
68). 
{k) By 3 & 4 Will. IV. c. 104, all 
real estate not by wlU charged with 
or devised subject to the payment 
of debts is made assets to he admin- 
istered in equity (at the suit of any 
person interested whether as cre- 
ditor, heir, or next of kin, or under 
a will, Price v. Price, 15 Sim. 484 ; 
Bodney v. Rodney, 16 iMd. 307), for 
the payment of the debts of the 
person seised thereof or entitled 
thereto at his death ; and although 
in Foster v. Hcmdley, 1 Sim. N. S. 
200, and Burrell v. Smith, 9 Eq. 
443, it was decided that, imder the 
proviso in the Act saving the rights 
of specialty creditors, real estate 
affected by the Act was made legal 
assets, yet, now that specialty and 
simple contract creditors are paid 
pari passu {ante, p. 162), the ex- 
press direction that such real estate 
shall be assets to be administered in 
equity will prevail, and it is no 
longer in any sense legal assets ; and 
sf-TTihle, the heir or devisee of land 
not made equitable assets by the 
testator may no longer retain his 
own debts out of the proceeds, as in 



Zoomes v. Stotherd, 1 S. & S. 458. 
In Walters y. Walters, 18 C. D. 
182, in which Foster v. Handley 
was not cited, it was held to be 
equitable assets so as to de- 
prive an executor of his (alleged) 
right of retainer. The distinction 
between the sense in which the 
term "legal assets" was applied to 
real estate descended {i.e., for the 
benefit of specialty creditors), and 
that in which it is applied to per- 
sonal estate in the hands of an exe- 
cutor, and subject to his right of 
retainer, is pointed out in Williams, 
Keal Assets, 14. 

{V) Cook V. Gregson, 3 Dr. 286 ; 
including land in the West Indies, 
Thomson v. Grant, cited ante, p. 
164 (o). 

(m) Morris v. Morris, 10 Ch. 68. 

(n.) See post, p. 174. 

(o) So also was the separate estate 
of a married woman {Owens v. 
Dickenson, Cr. & Ph. 48 ; Thompson 
V. Bennett, 6 C. D. 739) ; but 
whether this will be so under the 
Married Women's Property Act, 
1882, quaere. An executor has no 
right of retainer out of the purchase- 
money of real estate contracted to 
be sold by the testator, paid into 
Court in an administration action 
{Duignan v. Grooms, 41 L. T. 672). 

{p) A mortgagee, though he be 
executor of his mortgagor, after 
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Besides executors, administrators (whether creditors (q) 
or not), and executors of surviving executors, have the 
right of retainer (r), but not executors de son tort, though 
they may puefer one creditor to another, and may even 
pay debts for which they are sureties (s). 
Euie of hotch- The executor having no right of retainer out of equitable 

pot where part 

of debt re- assets, wiU, if he retains part only of his debt out of legal 
out'of le^ assets, be postponed to the other creditors in the distribu- 
assets in t^Q^ Qf equitable assets, until they have received thereout 

prionty to ' _ _ "' 

other creditors, sums equal in proportion to the amount of the executor's 
debt retained by him, after which the remaining assets 

Marshalling, will be distributed pro ratd (Q. The same nile applies 

where judgment (or, formerly, where specialty) creditors 

are paid in part out of the legal assets in priority to simple 

contract creditors (u), and where one creditor has received 

part of his debts in preference to others of like degree 

he will not receive any more, either out of legal or 

equitable assets, until they have received their proper 

proportion (x). 

The Judicature Most of the decisions upon sect. 10 of the Judicature 

Act 1875 

and' the rules Act, 1875 (j/), have been given Upon questions arising in 

m p J. ^j^g winding up of companies, which are similarly affected 

by this enactment, and it is impossible to state with any 

confidence in which way many questions which must arise 

upon this difficult section will be determined. 

It wiU be seen that in three particulars the rules of 

equity are, in the administration of an insolvent estate (z), 

realising Ms security, and retaining (s) Skinner v. M. of Anglesey, 

the mortgage-debt, must hand over Kay, J., 1882. 

the surplus to creditors of higher (t) W. & Tud. ii 129 ; Bain v. 

degree than himself (raifto^T.^rere, Sadler, 12 Eq. 5?0. 

9 C. D. 568). (m) Davies v. To^, 1 Bro. C. C. 

(f) In practice this right is taken 525 ; and see post, p. 174. 

away by the terms of the adminis- (a;) Mitchelson v. Piper, 8 Sim. 

tratiou bond {Coombs v. Coombs, 64. 

1 P. & M. 193, 288 ; In the Goods [y) See ante, p. 162. 

of BrackemJnwy, 2 P. D. 272). (z) It has been decided that it is 

(r) W. & Tud. ii. 128. not necessary in the administration 
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to give way to those of bankruptcy (a) ; (1), as to the re- 
spective rights of secured and unsecured creditors, (2), 
as to the debts and liabilities provable, and (3), as to 
the valuation of annuities and future and contingent 
liabilities. 

As to (1) ; by sect. 16 (5) of the Bankruptcy Act, l. As to 
1869 (6), a secured creditor is defined as "any creditor „„sgcured 
holding any mortgage charge or lien on the bankrupt's ™«"iitora. 
estate or any' part thereof, as security for any debt due to 
him," and the following, amongst others, have been held 
to be secured creditors within this definition ; a plaintiff 
in whose action a sum of money had, before the bank- 
ruptcy of the defendant, been paid into Court to abide 
the event (c) ; a judgment creditor who has served a 
garnishee order nisi before the bankruptcy of the judg- 
ment debtor, although it had not then been made abso- 
lute (c?) ; a judgment creditor taking a transfer of a legal 
mortgage, and, in an action for sale of the property and 
payment of both mortgage and judgment debts, obtaining 
an order appointing a receiver for both debts (e) ; an exe- 
cution creditor on whose behalf the sheriff has actually 
seized the debtor's goods (/), and sect. 87 of the Bank- 
ruptcy Act, under which the execution may be defeated, 
if the debtor be a trader and the sheriff be directed to sell 



iudgment to direct that if the estate enactment does not apply to the 

prove insolvent the rules of hank- case of a dehtor filing a petition for 

ruptcy shall apply ( Woods v. Gfreem- liquidation and dying (Re Obbard, 

well, 30 W. R. 283 ; notwithstand- 19 W. R. 563). 

ing Hiphins v. Eildick, 29 ibid. (6) 32 & 33 "Vict. c. 71. 

733). (c) Re Keyworth, 9 Ch. 379. 

(a) By sec. 80 (suh-sec. 9) of (d) Expa/rteJoselyne,?iC.'D.a'!; 

the Bankruptcy Act, 1869, it is Re Stamhope Silkstone Collieries Co., 

provided that where a dehtor who 11 ibid. 160. 

has heen adjudicated a bankrupt (e) Ex parte Evans, 13 C. D. 

dies, the Court may order that the 252. 

proceedings in the matter be con- (/) Ex parte Eoeke, 6 Ch. 795 ; 

tinued as if he were alive ; hut this Ex parte Williams, 7 ihid. 314. 



enactment. 
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for an amount exceeding £50 {g), is not incorporated by 
Mortgagees, sect. 10 of the Judicature Act, 1875 (h). In addition to 
these, mortgagees whether legal or equitable, persons 
having by law or custom a lien on the debtor's property, 
pawnees, and pledgees, are within the definition, but not a 
creditor who, after serving a writ of foreign attachment 
in an action in the Lord Mayor's Court, has not obtained 
judgment before the bankruptcy (i) ; nor is it enough 
merely to issue a writ of sequestration against a defendant, 
and serve it on a debtor to him or a trustee of a fund for 
him {j) ; nor does a banker become a secured creditor by 
making advances on bills of exchange indorsed to him to 
be discounted, and held by him pending discount (A;). 
Object of the ^^ ^^ ^- ^uttoU, {I), James, L. J., said, " the sole 
object of the section, as it appears to me, was to get rid of 
the rule in Chancery {m), under which a secured creditor 
could prove for the full amount of his debt and realise 
his security afterwards, and to put him on the same footing 
as in bankruptcy, where he was only entitled to prove for the 
balance after realizing or valuing his security," and accord- 
ingly it has been held that it is not the object of the section 
to increase the assets ; so that an unregistered bill of sale is 
not thereby avoided (%) ; nor are the rules of bankruptcy as 
to reputed ownership and fraudulent preference thereby in- 
corporated (o), and, as has been pointed out by Bacon, V.-C, 
there is no power to disclaim a lease or onerous contract (p). 

{g) Turner v. Bridgett, 8 Q. B. D. Iron Co. v. Nayler, 9 Q. B. D. 

392. p. 662. 

(A.) Be Withemsea Brkhworks, {m) I.e., the rule in Mason v. 

16 C. D. 337. Bogg, see ante, p. 162 ig). 

(i) Levy v. Lovell, 14 C. D. 234. {n) Be Bnott, 7 C. D. 549 n. ; 

{j) Ex parte Nelson, 14 C. D. Tadnum v. D'£!pineuU, 20 C d' 

41. 217. 

{k) Ex parte Schofield, 12 C. D. (o) Be Crumlin Viaduct Works 

337. Co., nUnd. 755. 

(0 12 C. D. p. 65: but see per (p) Be Westboume Grove Drapery 

Jessel, M. K., in Mersey Steel and Co., 5 0. D. 248. 
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But a secured creditor must in an administration action p^'^es open 

to securea 

strictly follow out the rules of bankruptcy, under -which he creditors. 
may either (1) give up his security and prove for the 
•whole debt, or (2) realize (q) his security and prove for 
the balance, or (3) value his security and prove for the 
balance (r). If he does not comply with one or other of 
these conditions, he will be excluded from all share in any 
dividend (s), and if he votes in respect of (or, sewhle, 
proves for) the whole debt, he thereby forfeits his security 
for the benefit of the estate (t), but semhle, a mistake may 
be rectified (u), unless the rights of other creditors have 
been altered (v) ; but where a creditor of a company, 
believing himself fully secured, made no claim in respect 
of his debt, he was allowed (notwithstanding r. 101) to 
prove for the balance by which his security ultimately 
turned out deficient, on the terms of his not disturbing 
any past dividend (x). 

If he values his security, the trustee (and now, pre- Kedemption by 
sumably, the executor) may redeem it at the amount of creditor's 
the valuation, and if, after valuation, it is sold and pro- Tal"a,tion. 
duces more than the valuation, the balance must be paid 
into Court as part of the assets of the deceased (r. 100) ; 
while if it produces less, the creditor cannot increase his 
proof, and must bear the loss (y). If the debtor (and now, 

{q) The rigtt of a secvtred creditor deceased insolvent mortgagor, 

to realize his secui-ity is preserved (r) Bankruptcy Act, sec. 40. 

by sec. 12 of the Bankruptcy Act ; (s) Sec. 40 ; and see £!x parte 

and see sec. 40, and r. 78 of 1870 ; Good, 14 C. D. 82. 

and Ex parte Parmell, 6 0. D. 335 ; (<) Ex parte Ashworth, 18 Eq. 705. 

Waddell v. ToUman, 9 ibid. 212 ; (u) Ex parte Bagshaw, 13 C. D. 

Ex parte Eirst, 11 ibid. 278. Under 304 ; see Williams v. Hopkins, (2), 

rr. 78—81, the mortgagee may 44 L. T. 773. 

have the mortgaged property sold («) Couldery v. BaHrvm, 19 C. 

by the Court, and the proceeds will D. 394. 

be dealt with in the same way as if (x) Ex parte Williams, 16 C. D. 

he had sold. The mortgagee will, 590. 

therefore, be, as formerly, at liberty (y) Williams v. Hopkins, 18 C. 

to bring an action for foreclosure D. 370 ; r. 101. 

against the representatives of his , 
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OF THE ORDER IN WHICH ASSETS 



2. Debts and 

liabilities 

provable. 



No priority 
for rates or 



or rent. 



Semhle, right 
to distrain 
unaffected. 



presumably, the executor) puts a value on the security, 
the creditor is not bound, but may realize and prove for the 
actual balance {z), and if the trustee or another creditor 
be dissatisfied with the value put on it by the creditor, he 
may require it to be realized (a). 

As to (2) the debts and liabilities provable ; under sect. 
31 of the Bankruptcy Act, all debts and liabilities, present 
or future, certain or contingent, (except demands in the 
nature of unliquidated damages arising otherwise than by 
reason of a contract or promise, and debts and liabilities 
contracted after notice of an act of bankruptcy available 
for adjudication) may be proved, and the definition of 
" liability " is extremely wide (6). 

Sect. 32 provides that certain debts (including a year's 
rates and taxes, certain wages, and moneys in the hands 
of a bankrupt officer of a friendly society) must be paid in 
priority to other debts, and it has been held that in the 
winding up of companies such priority is given by sect. 10 
of the Judicature Act, 1875 (c), but in three other 
cases (d) the contrary was decided, and it is submitted 
that this is the correct view (e). Again, under sect. 34 of 
the Bankruptcy Act, a landlord may distrain for one year's 
rent, and for that only ; but as it has been decided that 
the Judicature Act gives him no such priority as is so 
given by the Bankruptcy Act (/), it is not probable that 
it will be held that his common-law right to distrain, as 



(z) Ex parte Bestwick, 2 CD. 485. 

(a) K. 136 ; but see £x parte 
Good, 14 0. D. 42. 

(J) See Sx parte Neal, 14 C. D. 
579, a very strong case, and the 
cases there cited, and compare Re 
Westboume Grove Drapery Co., 5 
ibid. 248. 

(c) He Norton Ironworks Co. (M. 
E.), 26 W. E. 53 ; Me Association of 
Zand Financiers (Y.-C. M.), 16 
C. D. 373. 



(d) Re Albion Steel and Wire Co. 
(M. E.), 7 C. D. 547 ; Re Regent 
United Service Stores (V.-C. M.), 
38 L. T. 130 ; and Re WearmmUk 
Crown Glass Co. (Kay, J.), 19 0. D. 
640. 

(e) See TJumas v. PatevU Lionite 
Co., 17 C. D. p. 257. 

(/) Re Coal Consumers' Associa- 
tion, 4 C. D. 625 ; Re Rridgwater 
Engineering Co., 12 ibid. 181 ; Tho- 
mas V. Fatent Lionile Co. 
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modified by 3 & 4 Will. 4, c. 27, s. 42, is limited, where 
the lessee's estate is being administered by the Court. On 
the other hand, it has been decided that the bankruptcy Mutual credits. 
rules as to mutual credits (g) are now to be applied in the 
winding up of companies [h) ; but not so as to set off a 
debt against calls made in the liquidation (i) ; and it would Statute-barred 
seem that a creditor whose debt is barred by the Statute 
of Limitations can no longer prove against the estate of a 
deceased insolvent, the debt not being provable in bank- 
ruptcy (k) ; and that, as, in bankruptcy, creditors upon voluntary 
voluntary bonds are paid pari passu with other ^™'^^' 
creditors {T) they should now be placed in the same 
category in administration, instead of being postponed to 
all other creditors and being only paid in priority to 
legatees (m) : but there is not yet any decision on these 
points. 

It has, however, been held that interest on debts is to No interest on 
be calculated only to the date of the administration judg- of administra- 
ment, that being equivalent to the adjudication in bank- *^™ judgment. 
ruptcy mentioned in r. 77 (n). 

As to (3) valuation of annuities and future and contin- 3. valuation 
gent habUities ; it is believed that there are only two °„^'Sturf 

decisions on this point (0), in which, as already pointed ™<i contingent 

. . Ill- liabilities. 

out (p). contingent claims, ripening into debts during the ad- 
ministration or winding up, were treated as in bankruptcy. 

(g) See sec. 39 of the Bankruptcy 621. 

Act, Booth y. Sutchinson, 15 Kq. (m) Dawson v. Kearton, 3 Sm. & 

30, and Peai v. Jo'nes, 8 Q. B. D. G. 186 ; ante, p. 107. 

147. (n) Boswell y. Owney, 13 C. D. 

(h) Mersey Steel and Iron Co., 136. 

Limited v. Naylor, 9 Q. B. D. (0) Maefarlane's Claim,, 17 C. D. 

648. 337 ; and Mil y. Bridges, 17 iUd. 

(i) QilVs Case, 12 C. D. 755 ; Ex 342 ; see also Re Great Britain 

parte Branwhite, 48 L. J. Cli. Mutual Life Assurance Society, 19 

4g3_ ihid. 43, affirmed, 20 ihid. 351 ; and 

{k) Ux parte Lewdney, 15 Tea. Ex parte Mai, 14 ibid. 679. 

479. (.P) ^nte, p. 107. 

(J,) Ex pa/rte Pottinger, BCD. 
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Locke King's 
Acts. 



Mortgaged 
estate now 
taken by 
devisee 
cum onere. 



Specific legatee 
of mortgaged 
personal estate, 
other tlian 
leaseholds, 
may have it 
redeemed. 



Marshalling : 



Under Locke King's Act (q), and the two amending 
statutes (r) passed in the interest, not of creditors, but of 
the persons entitled to the general personal estate of the 
deceased, the primary fund for the payment of any sum of 
money charged upon any land or other hereditaments of 
whatever tenure, of or to which a testator or intestate 
shall die seised or entitled, whether such charge be by 
way of mortgage or be equitable only (including any 
lien for unpaid purchase money), is the mortgaged pro- 
perty itself, unless the deceased (if a testator) has by will 
expressly directed to the contrary ; and this direction is 
not sufficiently indicated by creating a charge or giving a 
direction for payment of debts upon or out of residuary 
real and personal estate or residuary real estate (s). 

Where, however, real and leasehold estates are com- 
prised in one mortgage, or real or leasehold estate is com- 
prised with other personal estate, the mortgage debt must 
be borne rateably by both (t), and it may be mentioned 
that the specific legatee of any personalty except lease- 
holds which is in pledge or subject to any mortgage lien or 
charge is entitled to have it discharged therefrom at the 
cost of the general personalty (u). 

The right of marshalling, to which reference has several 
times been made (x) arises under the equitable prin- 



(?) 17 & 18 Vict. 113. 

(r) 30 & 31 Vict. c. 69, and 40 & 
41 Vict. c. 34. The latest enactment 
applies in the case of all persons 
dying after the 31st December, 
1877 ; as to the conflicting deci- 
sions before that Act, see Eddis on 
Assets, pp. 93 — 95, and the notes 
to Duke of Ancaster v. Mayer, Wh. 
& Tud. i. 630, et seq. For the curious 
fatality attending the obvious in- 
tentions of the legislature in this 
respect, see Eddis, loc. cit. 



{s) See Newmarch v. Storr, 9 C. 
D. 12 ; Sossiter v. Bossiter, 13 ibid. 
353, where the words ' ' in exonera- 
tion of my real estate" (the mort- 
gaged estate) were held insufScient. 

(<) Trestrail v. Mason, 7 C. D. 
655 ; Leonino v. Leonino, 10 C. D. 
460. 

(it) Knight v. Davis, 3 M. & K. 
358 ; Bofhamley v. Sherson, 20 Eq. 
304. 

(a;) Ante, pp. 166, 167. 
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ciple (y), that a person having two funds to satisfy his 
demands, shall not by his election disappoint a person who 
has only one. Therefore, whatever may be the order in 
which the testator's assets have been actually distributed 
in payment of debts and legacies, the rights of the parties 
must eventually be adjusted so as, if possible (z), to dis- 
charge the claim of every person interested, although the 
fund out of which alone one or other had a right to be 
paid, may have been exhausted by the claims of persons 
having rights not only, against that fund but against 
others. Marshalling in favour of simple contract creditors, 
under which they were paid out of real estate when the 
personalty had been exhausted by specialty creditors, is of 
course now no longer necessary (a) ; but as between legatees 
and creditors, if executors to avoid litigation pay mortgage 
debts out of the personalty instead of out of the real or 
leasehold estate which by Locke King's Acts (b) is the against 

dfivisffis of 

primary fund for the purpose, the specific devisees or mortgaged 



legatees must refund for the benefit of the persons inte- 
rested in the personalty (c) ; so if debts or legacies charged 
on land are paid out of the personalty, to the detriment of against real 
legatees or annuitants whose legacies or annuities are not fatotVof 
so charged, they may marshal the assets in order to obtain legatees having 

° . . . . no charge 

payment (d). Similarly, persons disappointed by the upon it. 
election of an heir to take against the will have been 
allowed to prove against his estate for sums received by 
him under it (e). 

{y) Aldrichv. Oooper, 8 Ves. 308; (a) See ante, p. 162. 

and see the notes thereto, Wh. & (J) Ante, p. 174. 

Tud. ii. 91—110. (c) IFythe v. Smniker, 2 M. & 

(z) But the Court -will not mar- K. 635 ; Lord, IMford v. Powys- 

shal the assets for the heneiit of a Keck, 1 Eq. 347. 

creditor whose debt is statute-barred (d) Paterson v. Scott, 1 De G. M. 

as against the realty, but has been & G. 53] ; Scales v. Collins, 9 Ha. 

kept alive by admissions of the exe- 656. 

cutor as against the personalty (e) Greenwood v. Penny, l^Benv. 

(Fordham v. Wallis, 10 Ha. 217) ; 403 ; Howells v. Jenkins, 1 De G. J. 

and see Set. 833. & S. 617. 
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No marshal- 
ling in favour 
of charities : 



except by 
direction of 
testator. 



Priority 
between 
legatees : 



none in 
general ; 



There is, however, one important exception to the rule, 
for the Court will not marshal assets in favour of a charity, 
without a clear expression of the testator's intention (/), 
so that if a charitable legacy be given out of a mixed fund 
of real and personal estate, or of pure and impure per- 
sonalty {g), it only takes effect in the proportion which the 
pure personalty bears to the whole fund at the testator's 
death Qi), and though the testator directs it to be paid out 
of the pure personalty, that fund must bear its proportion 
with the impure personalty of the debts, funeral and testa- 
mentary expenses and costs (i), and the residue of the pure 
personalty may then be insufficient to pay the charitable 
legacy in full. But in a recent case (/«) it was held that the 
whole of the (pure) personal estate was specifically given 
to a charity, and therefore that these charges (except costs 
of probate) must be borne by the real estate. 

If after applying the doctrine of marshalling the assets 
are insufficient for payment of all the pecuniary legacies 
and annuities in full, questions often arise whether any 
of the legatees or annuitants are entitled to priority. 
" Pntind facie," said Lord Langdale, M. R., "a testator 
must be presumed to intend that all his legacies should be 
equally paid, and the onus is upon those who contend for 
a prioritv to show that the testator meant to give a prefer- 



(/) Williams v. Kershaw, 1 Ke. 
274 n. 

(g) If given simplicUer, it is con- 
sidered to be given rateably out of 
the whole of the personalty, pure 
and impure (Robinson v. GeldarA, 3 
Mac. & G. p. 7i6). 

(h) Williams v. Kershaw ; Spar- 
ling V. Parlcer, 9 Beav. 450, cited in 
Seton, 588. It is sometimes said that 
the chai-itable legacy fails in the pro- 
portion which the impure bears to 
the pure personalty, but this is only 
the other way of stating the propo- 



sition. If the pure and impure 
personalty be respectively £100 and 
£50, and the charitable legacy £60, 
the legatee wiU receive £40, and the 
gift takes effect as to two thirds, the 
proportion of £100 to £150; or it 
may be said that the amount which 
fails is to that which takes effect as 
£50 to £100, or £20 to £40. 

(i) Beaumont v. OlivHra, 4 Ch. 
309. 

(k) Shepheard v. Beetham, 6 C. 
D. 597 ; and see MUes v. Harrison, 
9 Ch. 316. 



ARE ADMINISTERED. 177 

ence to a particular legatee " (l), and such directions as " in 
the first place," "in the next place" do not give any 
priority (m,), nor is there any for an executor's legacy, even 
though given him for his trouble (n) ; nor, where there are 
annuitants, with power of distress and entry, and legatees, 
whose annuities and legacies are charged on real estate, 
have the former any priority (o) ; but a widow, if her but -widow has 
husband has at his death land out of which she is dowable eSiSedto 
under the Dower Act ( p), and not otherwise (notwith- <ip^er, and 

\-i /' \ ^ given a 

standing sec. 12 of the Act, which provides that nothing legacy in satia- 
in the Act contained shall interfere with any rule of equity 
or of any ecclesiastical Court by which legacies bequeathed 
to widows in satisfaction of dower are entitled to priority 
over other legacies ; Roper v. Roper) has priority for 
a legacy or annuity, though it may greatly exceed the 
amount of any dower to which she would be entitled ; and 
it has been held {q) that where a testator bequeathed to 
his wife certain specific articles " together with the legacy 
or sum of £500, which I direct to be paid to her imme- 
diately after my decease," this legacy is to be paid in 
priority to all others, and that where there was a direction 
to raise and invest two sums of money and to pay the 
interest to life tenants, and after their decease that these 
sums should fall into the residue, followed by a gift of 
other legacies simpliciter, the two sums given for life 
have priority over all others ; and where the Court has 
found an indication that a legacy is intended to be given 
only if there are funds to meet it, it will of course be post- 
poned to the others (r). 

Where an annuity is given by will, a question often Annuities, 

whether 

(T) Brown v. Brovm, 1 Ke. 275. (o) Roper v. R(^er, 3 C. D. 714. 

(to) See Wells v. Bmwich, 17 {^) 3 & 4 Will. IV. c. 108. 

C. D. 798. (?) Wells v. Borvnck. 

(ji) JHmccm v. Watts, 16 Beav. (r) Stammers y. Salliley, 12 Sim. 



204. 



42. 
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Abatement of 
legacies and 
annuities. 



payable out of arises between the annuitant and the residuary legatee, 

capital or ... 

income only, whether it IS in fact a bequest of an annuity or of the 
income of a sum of money which the testator believes can 
and dii'ects to be set apart to meet it. In the former case, 
the annuitant must be paid in full (s) before the residuary 
legatee takes anything (t) : in the latter, he will receive 
only the actual income of the fund (u), and at his death 
the whole fund will go to the residuary legatee. But, in 
general, if the assets are insuflScient to pay the annuitants 
and legatees in full, they abate rateably, and the value of 
the annuities must be ascertained as at the testator's death, 
allowance being made for payments already made. If 
there is no provision in the will to the contrary (x), the 
annuitant will (subject to the provisions of sec. 10 of the 
Judicature Act, 1875, as to which see ante, p. 173) 
receive the value of the annuity, less its proper rateable 
proportion (y) ; if there is, the apportioned sum will be 
invested in the purchase of a government annuity in the 
names of trustees (z). It is submitted that the order made 
in Hanlcin v. Kilburn (a), for the apportionment of the 



(s) In some cases by annual pay- 
ments of the whole annuity, part of 
the corpus being sold (Wright v. 
Callamder, 2 De G. M. & G. 652); in 
others, out of rents and income only, 
to be applied until satisfaction of 
arrears {Gra/ijes v. Hicks, 11 Sim. 
551 ; and see Taylor v. Taylor, 17 
Eq. 324). 

(t) Gee V. Mahood, 11 C. D. 891, 
sub nom. , Carmichael v. Gee, 5 App. 
Cas. 588 ; Worinald v. Muzeen, 17 
C. D. 167 ; but see S. C. 60 L. J. 
Oh. 776. 

(u)Bakerv. Baker, 6H.L.C. 616. 

(a) See Batton v. May, 3 C. D. 
148. 

(y) Wroughton v. Colguhoun, 1 
De G. & Sm. 357. 

(z) Carr t. Ingleby, 1 De G. & Sm. 



362. 

(a) 2 C. D. 628. In this case 
certain legacies and annuities were 
bequeathed, funds were directed to 
be invested, to produce an income 
sufficient to meet the annuities, and 
the residue, "including the fund 
set apart to answer the said nnnui- 
ties when and so soon as such annui- 
ties shall respectively cease," was 
disposed of; the estate being in- 
sufficient, it was ordered that the 
values of the annuities as at the 
death of the testatrix should be 
ascertained, and the amounts in- 
vested, and that the dividends only 
of these investments should be paid to 
the annuitants. Upon the death of 
an annuitant, it was held by the 
Court of Appeal, reversing Bacon, 
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residue amongst legatees and annuitants was incor- 
rect. 

It follows from what has been already stated (6), that 
specific legacies, though subject to be adeemed by the 
testator, in which case they fail altogether (c), are not 
liable to contribute towards the payment of pecuniary 
legacies : while demonstrative legacies, which, so far as the 
fund pointed out for their payment (in respect of which 
they are specific) proves insufficient, are mere pecuniary 
legacies, have no priorityi 



V.-C, that the residuary legatee 
could take nothing until the arrears 
of the annuity had been fully paid 
to the annuitant's representatives, 
which, under the circumstances of 
the case, would probably amount 
to a perpetual right to receive the 



dividends ; but it is submitted that 
an annuity ought to have been 
bought with the amount which was 
so invested. 

(6) Ante, pp. 164, 165. 

(c) See AsMurner v. Macguire, 
Wh. & Tud. ii. 267. 
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CHAPTER XIV. 

PROCEEDINGS AFTER FURTHER CONSIDERATION. 
Assets gene- As has been already stated (a), the Court will, on 

rally diatri- . •, . , 

buted on further consideration, if possible, and except in creditors' 
syeratiim.''' actions (6), determine all questions and. distribute the 
assets, but it frequently happens that owing to the 
necessity for further accounts and inquiries, the action 
must come on for a second further consideration ; in other 
cases, owing to tenancies for life, infancy of persons 
entitled, incumbrances created by beneficiaries, the possi- 
bility of the birth of other persons who would be entitled 
to shares, or other causes, the assets cannot be distributed. 
If not, shares Under these circumstances, the Court will order any 
over to sepa- share, the amount of which can be ascertained, to be car- 
rate accounts. j,jg^ ^^gj. ^.^ .j.jjg separate account (c) of the beneficiary 
contingently on attaining 21 years, or of the beneficiary and 
his incumbrancers, or as the case may be, in order that the 
subsequent proceedings by petition or summons may be 
simplified (d). 
Subsequent So soon as any person becomes absolutely entitled to a 

paSt out" f"°<i ^° retained in Court, he may apply in the action by 

(a) Ante, p. 130. to be interested. See Dan. 1646, 

(6) Ante, p. 51 (g). 1647. 

(c) For a collection of forms of (<2) It was the invariable mle of 

headings of separate accounts see 12 the late and present Masters of the 

Beav. 212 n. ; the heading is im- Rolls only to allow £10 for the 

portant, as in all subsequent deal- costs of a petition for payment out 

ings with the fimd it is treated as of a ftind carried over to the sepa- 

belng severed irom the rest of the rate account of the petitioner, in 

assets, and only those persons need which he alone was interested. See 

be served Who appear therefrom Dan. 1160. 
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petition (or, where liberty to apply at Chambers has been 
expressly given, or the fund is small (e), by summons) for 
payment out. A married woman may present a petition 
to enforce her equity to a settlement to a fund in Court, 
which she and her husband had joined in assigning to 
a purchaser while still reversionary only, the purchaser 
having obtained a stop order on the fund (/). 

Petitions may also be presented for declarations as to Payment of 
the amount of duty payable (g). By 16 & 17 Vict. c. 51,s.53, ^''^^• 
the Court is required to pi'ovide out of any property which 
may be in its possession or control, for the payment of 
Legacy and Succession Duty thereon, and under Cons. 
Ord. XXIII., r. 9 Qi), the words " subject to duty " are added 
to the title of every separate account unless payment of 
the duty is provided for by the order under which the fund 
is carried over to such separate account. 

It has been recently said, that the leaning of the Court Payment out 
is now rather to get rid of a fund where there are proper 
trustees to take care of it (i), but not where there is but 
one trustee (h). 

Funds have been ordered to be paid out, notwithstand- Payment out 
ing a remote contingency of other persons being born and being°given 
becoming entitled, upon security being given to refund {I), *" refund, 
or without security, in the case of a woman being past or when 
child-bearing. This has, under special circumstances, Jjj°^tbemng. 

(e) See Dan. 1649 ; WinkwoHh (i) BraUhwaite v. Wallis, 21 

V. WinTcworth, 32 Beav. 233 ; 0. D. p. 122 ; and see Buller v. 

Petty y. Petty, 12 ih. 171. Withers, 1 J. & H. 332 (where the 

(/) Scott V. SpasheU, 3 Mac. & balance was handed over to the 

(}. 599. executor to distribute^ and Re Cope's 

(g) As in SkoUowe v. Voung, 11 Trusts, W. N. 1877, 87. 

Eq. 474. W Gouldsmith v. Lvmtley, 32 

(h) See also County Court Rules, L. T. N. S. 535 ; Samson v. Sam- 

1875, Ord. II. r. 14, under which son, 39 L. J. Oh. 582 : but see 

the Registrar, before making any Bradford v. Nettleship, 10 W. R. 

payment out of Court, requires a 264, and Ihlerson v. Wa/rth, 1 Jur. 

certificate of or receipt for the pay- N. S. 440. 

ment of duty. (I) Parkin v. Proudfoot, Set. 974. 
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Payment out 

pending 

inquiries. 



Chattels 
bequeathed 
for life. 



Legatees now 
not called 
upon to give 
security to 
refund. 



been refused at the age of 54J (m), and allowed at 
47 (%). 

If it clearly appeared that a surplus would remain, after 
discharging the debts, although the exact amount of such 
surplus could not be ascertained for a considerable time, 
the Court would, by anticipation, direct proportional pay- 
ments to be made to pecuniary legatees, so far as that 
could be done with safety to the creditors (o) ; and although 
by 15 & 16 Vict. c. 86, s. 57, if the Court is satisfied 
that the assets will be more than sufficient to answer all 
the claims which ought to be provided for in the action, it 
may, at any time after the commencement of the action, 
allow any of the parties interested therein, the whole or 
part of the income of the realty, or a part of the personalty, 
or a part of the whole of the income thereof up to such 
time as the Court shall direct, yet it has been held that 
this enactment only applies where assets are admitted or 
the debts are all shown to have been paid {p), and not 
without good cause being shown (g). As to payments 
and transfers out of Court generally, see Dan. Ch. 
XLI. 

"Where chattels are bequeathed for life only, they are 
ordered to be given up to the tenant for life upon signing 
an inventory which will be deposited in Court (r). 

It seems to have been at one time the practice, when 
legacies were paid, to oblige the legatee to give security to 
refund, in case any other debts were discovered (s), but 
although the legatee's liability remains (t), security is now 



(m) Croxton v. May, 9 C. D. 388. 

In) Be Summer, 22 W. R. 639, 
and see Set, 976. 

(o) Thomas v. Montgomery, 1 R. 
& M. 729 ; and see Coster v. Coster, 
1 Ke. 199. 

(p) Knight v. Knight, 16 Beav. 
868; Chubh v. CarUr, W. N. 



1867, 179. 

(j) Rowley v. Burgess, 2 W. R. 
652. "• 

(r) FoUy v. Bumell, 1 Bro. C. C. 
p. 279. 

(») See March v. £uiseU, 3 My. 
& Cr. p. 41. 

(<) See ante, p. 116. 
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no longer required. The executors are sufficiently in- No assets now 

•/? 1 1 r^ w retained to 

demnified by the orders of the Court, and (u) no part of meet claims in 

the estate ought to be set apart to meet possible claims in leaselhoids. 

respect of leaseholds subject to onerous covenants sold by Executors 

the Court (v), but where the estate consisted partly of t^buting assets 

mining shares, the Court ordered the residuary legatees to ""* °* ^°'"'* , 

undertake to answer all liability in respect thereof (a;). contingent 

Where an order has been made directing Consols to be „ ^j 

sold and the proceeds to be paid to the person declared to meat out 

.,,, t 1 • 1 ■!••_/■ pending an 

be entitled thereto, and. an appeal is brought, it is o/ appeal. 
course to stay the payment out ; but if the Consols have 
been actually sold, the proceeds must be reinvested, and 
the appellant must undertake, in case of failure, to make 
good the amount of interest falling short of 4 per cent., 
and must pay the costs of the sale and reinvestment {y), 
and except under special circumstances (z) must pay the 
costs of the application to stay the payment out (a). 

(u) Per Romilly, M. R., Ifaller paid a legacy with notice of a lia- 

r. Barrett, 24 Beav. 413; and see bility upon bank shares were ordered 

Ross V. Tatham, 38 L. J. Ch. 577. to pay calls to the extent of the 

(v) But in a subsequent case, the legacy. As to the executor's right 

same Judge held that the landlord's to call upon residuary legatees to 

consent was necessary before pay- refund, see ante, p. 120. 

ment out of a fund which had been (y) Brewer v. Yorke, 20 C. D. 

so set apart ; BwUing v. MwrrioU, 669. 

7 Jur. N. S. 565. (2) Adair v. Young, 11 0. D. 

(a;) Williams\.Beadland,iGiS. 136. 

505 ; and see Taylor v. Taylor, 10 (a) Merry t. NickalU, 8 Ch. 205. 
Eq. 477, where executors who had 



CHAPTER XV. 

OF THE JURISDICTION OF COUNTY COURTS AND DISTRICT 
REGISTRARS. 

Concnrrent A CONCURRENT jurisdiction in the administration of 

COTinty Courts the estates of deceased persons is by 28 & 29 Vict, 
up to £500. g 99^ given to County Courts (a), where the personal or 
real, or personal and real estate does not exceed in amount 
or value £500 (6) ; but it should be noted that, pro- 
bably by an accidental omission, the jurisdiction is con- 
fined to cases where the action is brought by creditors, 
legatees, devisees (in trust or otherwise), heirs-at-law or 
next of kin (c), so that the legal personal representatives, 
as such, are apparently excluded from the right to com- 
mence proceedings for general administration in the 
County Court (d). 
In what Court By sec. 10 (3) the proceedings must be taken in the 
brcommeMed. Court within the district of which the deceased had his 
last place of abode in England or in which the executors 
or administrators or any of them have their or his place of 
abode [nothing is said of the place of abode of the trustees 
or other persons in whom the real estate may be vested] ; 

(a) By sec. 1 the County Court i Ex. D. 316. 

has, in the matters mentioned in (i) Sec. 1 (1). 

the Act, "all the power and autho- (c) Including (as under the Chan- 

lity of the High Court of Justice " eery Improvement Act, see ante, p. 

(see Martin v. Bannister, 4 Q. B. D. 2) assignees and representatives of 

491) ; and therefore a County Court these classes of persons (Turner v. 

before which an administration ac- Bennoldson, 16 Eq. 37). 

tion is pending cannot now restrain (d) Sec. 1 (1). 
creditors' actions ; Cobbold v. Pryke, 
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but if the defendant is an officer of a County Court, the 
action may (e) be brought in the district of which he is an 
ofiScer, or in any adjoining district the judge of which is 
not the judge of a Court of which the defendant is an 
officer (/). 

By sec. 3 it is provided that a Judge in Chambers may Transfer to 
on an application of any party to the action, then and dit^ioZ 
there, or, if he shall think fit, after hearing a summons 
served upon the other party or parties, transfer the same 
to the Chancery Division, upon such terms, if any, as to 
security for costs or otherwise as he may think fit (g) ; and 
by sec. 9, if during the progress of the action it shall be 
made to appear to the Court that the subject-matter 
exceeds the limit in point of amount to which the juris- 
diction of the County Courts is limited, it shall not affect 
the validity of any order or decree already made, but it 
shall be the duty of the Court to direct the action to be 
transferred to the Chancery Division, and thereupon it shall 
proceed before such one of the Judges of that Division as 
the Lord Chancellor may by general order direct (h) ; and 
such Judge shall have power to regulate the whole of the 
procedure therein when it is so transferred ; but it is pro- Provisions for 
vided that it shall be lawful for any party to apply to the * "' '"^ ^^' 
Judge at Chambers for an order authorizing and directing 
the action to be carried on and prosecuted in the County 
Court, notwithstanding such excess, and the Judge, if he 
shall deem it right to summon the other parties or any of 
them to appear before him for that purpose, after hearing 
such parties, or on default of the appearance of all or any 
of them, shall have full power to make such order. And 

(e) Under 19 & 20 Vict. c. 108, spectively of the amount or value of 

s. 21. the property in question ; for an 

(/) JAnforA v. Gvdgeon, 6 Oh. instance of an order made under 

359. this section, see Baker v. Wait, 9 

(g) This power is to be exercised Eq. 103. 

in the discretion of the Judge irre- (h) See Seton, 328, 3a. 
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When action 
transferred 
and when 
dismissed. 



although under SO & 31 Vict. c. 142, s. 14, whenever an 
action is brought in a County Court which the Court 
has no jurisdiction to try, the Judge must order the cause 
to be struck out, unless the parties consent to the Court 
having jurisdiction to try it, the provisions of sec. 9 of the 
Act of 1865 (A) are not thereby repealed, and the action 
can only be struck out under the Act of 1867, where the 
fact of want of jurisdiction appears upon the plaint ; where 
it appears during the progress of the action, it should be 
transferred to the Chancery Division under the earlier 
Act{i). 

Where an action is strudk out under sec. 14 of the Act 
of 1867, the Judge may award costs as if the Court had 
jurisdiction and the plaintiff had not appeared, or had 
appeared and failed (j), but after an action has been 
transferred to the High Court under sec. 9 of the Act 
of 1865, the jurisdiction of the County Court is gone, 
and the Judge cannot make any order as to costs (A;), but 
upon the hearing in the High Court, if the plaintiff has 
made a mistake in bringing the action in a Court which 
has no jurisdiction, he must pay the costs of the hearing 
in the County Court (I). 
Counter-claim. By sec. 90 of the Judicature Act, 1873, it is provided 
that, where in any proceeding before an inferior Court 
any defence or counter-claim of the defendant involves 
matter beyond the jurisdiction of the Court, such defence 
or counter-claim shall not affect the competence or the 
duty of the Court to dispose of the whole matter in 
controversy, so far as relates to the demand of the plaintiff 
and the defence thereto (m), but no relief exceeding that 



(h) 28 429 Vict. c. 99. 

(i) JBirks V. Silverwood, 14 Eq. 
101 ; Thomson v. Flinn, 17 ibid. 
415. 

(i) Sec. 14. 

(k) Hara r. Lea, 10 Eq. 683. 



(l) Ward V. Wyld, 5 C. D. 779. 

(m) And therefoie the inferior 
Court may deal with a counterclaim 
arising out of matters entirely out- 
side its jurisdiction, to the extent 
of answering the plaintiff's claim, 
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■which the Court has jurisdiction to administer shall be 
given to the defendant upon any such counter-claim ; but 
it is provided that in such case it shall be lawful for 
High Court, or any Division or Judge thereof, if it shall 
be thought fit, on the application (n) of any party to 
the proceeding, to order that the whole proceeding be 
transferred from such inferior Court to the High Court, 
or to any Division thereof; and in such case the record 
in such proceeding shall be transmitted by the registrar, 
or other proper officer, of „the inferior Court, to the High 
Court ; and the same shall thenceforth be continued and 
prosecuted in the High Court as if it had been originally 
commenced therein (o). 

As the equitable jurisdiction of the County Court is not Costs, 
exclusive, and there is no such provision as to costs as is 
contained with respect to common-law actions in 30 & 
31 Vict. c. 142, s. 5, a plaintifif who proceeds in the 
High Court in a case where there is jurisdiction in the 
County Court is entitled to his full costs, and apparently 
the Judge has no discretion to refuse them (p) ; but Transfer to 
under the provisions of sec. 8 of the last-mentioned °"° ^ °" ' 
Act, upon the application in Chambers of any of the 
parties to an action which might have been brought in 
the County Court under the Act of 1865, or, ex mero 
vnotu, the Judge may order the proceedings to be carried 
on in the County Court, or one of the County Courts in 
which the same might have been commenced, and there- 
upon the proceedings shall be so canied on, and the 
parties shall have the same right of appeal as if the 

but not further ; Davis v. Flagstaff duction till after delivery of state- 

Mining Co., 3 C. P. D. 228. ment of claim ; Davies v. Williams, 

(w) The application should be by 13 C. D. 550. 

summons, not ex parte; see W. N., (p) Brown v. Rye, 17 Eq. 343, not- 

1876, 12. withstanding Simons v. McAdam, 

(o) So that the plaintiff is not 6 Eq. 324. 
entitled to discovery and pro- 
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action had been commenced in the County Court ; and 
the Court of Appeal will not lightly interfere with the 
exercise of his discretion (g). 
Appeals. By sec. 18 of the Act of 1865, a right of appeal in 

all equity actions to such one of the Vice- Chancellors 
as the Lord Chancellor shall appoint is given, irrespec- 
tively of the amount or value of the property in ques- 
tion, to any party dissatisfied with the determination 
or direction of the Judge on any matter of law (r) or 
equity, or on the admission or rejection of any evidence, 
upon giving notice of appeal within 30 days (s) to the 
opposite party or his solicitor, and depositing £10 with 
the Kegistrar of the County Court as security for the 
costs of the appeal, and it is provided that such appeal 
shall be final ; but by sec. 45 of the Judicature Act, 1873, 
all such appeals (t) lie to a DivLsional Court of the High 
Court, consisting of such of the Judges thereof as may 
from time to time be assigned for that purpose, as therein 
mentioned, and under 0. LVIII. r. 19 (u), every Judge 
of the High Court is a Judge to hear and determine 
such appeals, which are to be entered in one list by 
the officers of the Crown Office of the Queen's Bench 
Division, and to be heard by a Divisional Court of that 

(g) Linford v. Gudgeon, 6 Ch. to the Chancery Division in conse- 

p. 361. For forms ol transfer to quenoe of having been formerly by 

and from County Courts, see Seton, Act of Parliament within the exclu- 

327 329 ; Pemb. 96 ; and see sive jurisdiction of the Court of 

CountyCourtEuIes, 1875,Ord. XX. Chancery or any Judge or Judges 

(r) See Williams v. Williami, 37 thereof. The right of appeal, by 

L. J. Ch. 864. consent of the respondents, to the 

(s) This limit of time may be Vice-Chancellor of the County Pala- 

waived by the parties, and their tine of Lancaster, given by sec. 19 

consent to the signature of the of the Act of 1865, where the cause 

special case by the County Court arose within the County Palatine, 

Judge is evidence of such waiver seems to be unaffected by the Judi- 

( Ward V. Saw, 15 Eq 83). cature Acts ; see sec. 95 of the Act 

(«) See also sec. 34 (2), which ex- of 1873. 
cepts "appeals from County Courts" (w) Rules of December, 1876. 

from the causes and matters assigned 
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Division as the President thereof shall direct. By the 
above-mentioned sec. 45 the determination of the Divi- 
sional Court is final unless special leave to appeal to the 
Court of Appeal be given by the Divisional Court. See 
also the County Court Rules, 1875, Order XXIX., regu- 
lating the practice upon appeals by special case ; and 38 
& 39 Vict. c. 50, s. 6, under which an appeal may be made 
ex parte within eight days {w) by motion instead of by 
special case to a Divisional Court sitting to hear appeals 
from inferior courts, or, if ^iich a Divisional Court be not 
sitting (and only in that event (x)), to a Judge in Cham- 
bers (2/). Except by special leave {z) such a motion can 
only be made upon production of a copy of the notes of 
the County Court Judge, which, at the request, at the 
trial <yr hearing (a), of either party, he is by the last- 
mentioned Act required to make of any question of law 
then raised, and of the facts in evidence in relation 
thereto, and of his decision thereon, and of his decision 
of the cause, suit, or proceeding, such copy to be signed 
by the Judge. 

This enactment gives no new right of appeal (6), and Appeal by 
although it is not a condition precedent of the right 
to appeal by motion that the Judge should have been 
requested to make such a note, if he has actually done 
so and signed it (c), or, if, in an equity appeal, he 

(w) Whether an extension of time (2) See Orders of Court, January, 

majhe obtained, qucere; see Tennant 1877, 1 ; and Morgan, v. Davies, 3 

V. Bawlings, 4 C. P. D. 133 ; Mason C. P. D. 260. 

T Wirral Highway Board, i Q. B. (a) Pierpoini v. OaHwrigM, 5 C. 

D. 459. P- D. 139. 

{x) Brown v. Shaw, 1 Ex. D. (6) Cousins v. Lombwrd Bank, 1 



425 



Ex. D. 404. 



{y) The Judge in Chambers must (c) Seymowrv. Coulson, 5 Q. B. D. 

hear and determine the motion, and 359. But where there has not been 

cannot adjoumit to the next sitting any sufficient " request " under the 

of the Divisional Court ; BuUon v. Act, he will not be ordered to sign 

Woolwich Building Society, 5 Q. B. a copy of a note actually made, if 

Tj gg he states that it is rough and iucom- 
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has compiled a note after the trial from aflSdavits used 
at the trial (d), yet no appeal will lie unless the point 
of law has been in fact raised in the County Court (e) ; 
but the judgment may be aflBrmed on other grounds 
than those on which the County Court Judge proceeded, 
if they appear and are admitted in his notes (/). 

The form of order made upon a motion under sec. 6 
of the Act of 1875 is that the judgment appealed from 
be reversed, unless cause be shown within a specified 
time [g), and upon the application of counsel the Court 
will order a stay of proceedings under the judgment, 
which, in the absence of such order and of an order by 
the County Court Judge, may be enforced ; see County 
Court Rules, 1875, Order XXIX. r. 4. When the appeal 
comes on, the rule nisi is either discharged or made 
absolute. 

The costs of an administration action in the County 
Court may be taxed in the Chancery Division (h). 

It is believed that the expense of administration actions 
in County Courts is as great as in the High Court, if 
not greater, and the jurisdiction is not often exercised, 
although, as District Registrars, the Registrars of the 
County Courts frequently take accounts and make in- 
quiries in such actions. 
District Under the Judicature Acts, the District Registrars 

have jurisdiction to issue writs in the High Court, and 
if the defendant or all the defendants appear in the 
District Registry the action will proceed there (*) ; and 
even if the action proceeds in London, by sec. 66 of the 
Judicature Act, 1873, the Court or a Judge may order 

plete, and not such as he would D. 386. 

have taken if he had been requested (/) Chapman v. Knight, 5 C. P. 

in the terms of the Act ; Morgan v. D. 308. 

Jlees, 6 Q. B. D. 508. {g) Secies v. Ecdes, 24 W. E. 39. 

(d) EUl v. Perssi, 25 "W. B. 275. (h) Se Worth, 18 C. D. 621. 

(e) Clarkson v. Musgra/ue, 9 Q. B. (i) Old. XII. r. 4. 
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any books or documents to be produced or any accounts 
taken or inquiries made in the District Registry, and 
in the latter case the report in writing of the District 
Registrar (j) shall be acted upon by the Court as to the 
Court shall seem meet, and an action may be removed to 
or from a District Registry by the Court or a Judge (k). 

Under Order XXXV., r. 1, which (as modified by the 
Rules of June, 1876), provides that where an action 
proceeds in a District Registry all proceedings, except 
where by the rules it is otherwise provided, or a Court 
or Judge othei"wise orders, are to be taken in the District 
Registry down to and (except in Chancery actions, 
■which ought to be tried in London before the Judge 
of the Chancery Division to whom they have been 
assigned (Z) ), including final judgment, and every order 
for an account by reason of the default of the defend- 
ant, or by consent, is to be entered in the District 
Registry, and r. 4, which confers on the District Regis- 
trar in such an action all the authority and jurisdic- 
tion of a Judge at Chambers (except such as a Master 
of the Queen's Bench Division is precluded from ex- 
ercising), a District Registrar can make an order for 
an account under Order XV., r. 1, and if the order so 
directs (but not otherwise) can then proceed to take 
the. account himself; but he cannot make an order for 
accounts in an administration action on the footing of 
wilful default (m). 

If a sale of real estate is ordered in such an action, 
it is in the absolute discretion of the Judge whether 
it shall take place in the District Registry or in Chambers, 

(;■) In making the report he should (k) Judicature Act, '1873, sec. 65, 

adopt the form of a Chief Clerk's and Ord. XXXV. rr. 11—13. 

certificate, and state the persons (l) Hutchinson v. Ward, 6 C. D. 

who were present before him, and 692. 

the materials on which he proceeded (m) Bennett v. Bowen. 
(Bennett v. Bowm, 20 C. D. 538). 
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but it would seem that in genei'al it should take place 
in the District Registry {n), but costs wUl not, except 
under very special circumstances, be ordered to be taxed 
otherwise than in London (o). 

A motion made in the Chancery Division, in an action 
begun in a District Registry, has the effect of removing 
the action to London {p). 
Limitation of District Registrars have no power to appoint receivers. 
District Regis- direct banking accounts to be opened or money to be 
*'*"• paid into those accounts (g), and money ordered to be 

paid into Court by receivers cannot in such actions 
be paid into a bank to the credit of the District Regis- 
trar (r). 

{n) MaccUmald v. Foster, 6 C. D. 376. 

193. (?) SiUcMneon v. Wwrd, 6 C. D. 

(o) Day v. WTiUtaker, 6 C. D. 692. 

734. (r) Fmlay y. Dams, 12 C. D. 

(p) Dyson v. Pickles, 27 W. R 735. 
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1 (a) FORM OF ADMINISTRATION SUMMONS UNDER 15 & 16 
VICT. c. 86, SS. 45, 47. 

Cons. Ord., Schedule (K.), No. II. 

In the High Court of Justice. 
Chancery Division. 1882, T., No. 

Vice-Chancellor Bacon, 

or, 
Mr. Justice [ ]. 

In the matter of the estate of John Thomas, late of the Parish 
of A. in the County of B., Esq., deceased. 

Between Joseph Wilson (6), Plaintiff, 

William Jackson, Defendant. 

Upon the application of Joseph Wilson, of Russell Square, in the 
county of Middlesex, Esq., who claims to he a creditor upon the estate 
of the ahove-named John Thomas, let William Jackson, the executor 
of the said John Thomas, attend at my chambers at the Royal Courts 
of Justice on the day of , at of the clock 

in the noon, and show cause, if he can, why an order for the 

administration of the personal [or, real and personal] estate of the 
said John Thomas by the High Court or Justice should not be 
granted. 

Dated the day of , 188 . 

W. X., Vice-ChanceUor, 

or, 
Y. Z., Justice. 

(a) The numbers refer to the of John Thomas, deceased ; " see 

pages ante. ante, p. 9 ; and see Daniell, Forms, 

(*) Add, if so intended, "on be- 3rd Edition, No. 946. 
half of himself and all other creditors 
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This summons was taken out by A. & B., of Lincoln's Inn, in the 
County of Middlesex, solicitors for the above-named Joseph Wilson. 

The following Note to be added to the original summons ; and when 
the time is altered by indorsement, the indorsement to be referred to 
as below. 

Note. — If you do not attend, either in person or by your solicitor, 
at the time and place above-mentioned [or, at the place above- 
mentioned at the time mentioned in the indorsement hereon], 
such order will be made and proceedings taken as the Judge 
may think just and expedient. 



13 Cons. Ord. VII., r. 1. 

" In suits to execute the trusts of a will, it shall not be necessary to 
make the heir-at-law a party ; but the plaintiff shall be at liberty to 
make the heir-at-law a party, where he desires to have the will 
established against him." 



14 The Coubt of Peobate Act, 1857 (20 & 21 Vict. o. 77), s. 64. 

In any action at law or suit in equity, where, according to the 
existing law, it would be necessary to produce and prove an original 
will in order to establish a devise or other testamentary disposition 
of or affecting real estate, it shall be lawful for the party intending to 
establish in proof such devise or other testamentary disposition to 
give to the opposite party, ten days at least before the trial or other 
proceeding in which the said proof shall be intended to be adduced, 
notice that he intends at the said trial or other proceeding to give in 
evidence as proof of the devise or other testamentary disposition the 
probate of the said will, or the letters of administration with the wiU 
annexed, or a copy thereof stamped with any seal of the Court of 
Probate ; and in every such case such probate or letters of adminis- 
tration, or copy thereof respectively, stamped as aforesaid, shall be 
sufficient evidence of such will and of its validity and contents, 
notwithstanding the same may not have been proved in solemn form, 
01' have been otherwise declared valid in a contentious cause or 
matter, as herein provided, unless the party receiving such notice 
shall, within four days after such receipt, give notice that he disputes 
the validity of such devise or other testamentary disposition. 
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47 FORM OF INDORSEMENT ON NOTICE OF JUDG- 
MENT OR ORDER. 

Cons. Ord. XXIII., r. 20. 

" Take notice, that, from the time of the service of this notice, you 
[or, as the case may he, the infant, or person of unsound mind] will be 
bound by the proceedings in the above action in the same manner as 
if you [or, the said infant, or person of unsound mind] had been 
originally made a party thereto ; and that you [or, the said infant, or 
person of unsound mind] may, hj an order of course, have liberty to 
attend the proceedings under the within-mentioned judgment [or, 
order] ; and that you [or, the said infant, or person of unsound mind] 
may, within one month after the service of this notice, apply to the 
Court to add to the judgment [or, order]." 



50 MINUTES OF ORDINARY ADMINISTRATION JUDG- 
MENTS. 

I. 

Creditors' Action. — Personal Estate.— General Accounts. 

Let the following accounts and iuquiry be taken and made, that is 
to say : — 1. An account of what is due to the plaintiff and all other 
the creditors of A. deceased, the intestate [or, testator] in the 
plaintiff's action named. 2. An account of the intestate's [or, tes- 
tator's] funeral expenses. 3. An account of the intestate's [or, tes- 
tator's] personal estate come to the hands of the defendants , the 
administrators of his estate [or, executors of his wiR], or of [any or] 
either of them, or to the hands of any other person or persons by or 
for their or [any or] either of their order or use. 4. An inquiry 
what parts (if any) of the intestate's [or, testator's] personal estate 
are outstanding or undisposed of. Let the intestate's [or, testator's] 
personal estate be applied in payment of his debts and funeral ex- 
penses in a due course of administration.— Adjourn further consi- 
deration.— Liberty to apply. 



o i 
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II. 

Creditors' Action. — Beat and Personal Estate, — Cfeneral AccownU. 

Let the following accoimts and inquiries be taken and made : — 
An account of what is due and owing, &c., and accounts of personal 
estate [see order, supra']. Let the intestate's [or, testator's] personal 
estate he applied in payment of his debts and funeral expenses in a 
due course of administration. And in case the intestate's \or, tes- 
tator's] personal estate shall he insufficient for payment of his debts 
and funeral expenses, let the following further inquiries and accounts 
be made and taken. An inquiry what real estate the intestate [or, 
testator] was seised of or entitled to at the time of his death. An 
inquiry what incumbrances (if any) affect the intestate's [or, testator's] 
real estate, or any and what parts thereof [and their priorities]. An 
account of what is due to such of the incumbrancers (if any) as shall 
consent (c) to the sale hereinafter directed in respect of their incum- 
brances. Let the intestate's [or, testator's] real estate, or a sufficient 
part thereof to make good the deficiency of his personal estate, he 
sold with the approbation of the judge, free from the incumbrances 
(if any) of such of the incumbrancers as shall consent to the sale, 
and subject to the incumbrances of such of them as shall not consent. 
Let the money to arise by the sale of such real estate be paid into 
Court to the credit of this action ; and if such money or any part 
thereof shall arise from real estate sold with the consent of the incum- 
brancers, the same is to be applied in the first place in payment of 
what shall appear to be due to such incumbrancers according to their 
priorities — Adjourn further consideration. — ^Liberty to apply {d). 

(e) If the mortgagee he a party, to pay Mm the amount due to him 

he may he put to his election on taking the account and the hal- 

whether he will have a sale or not, anoe into Court, or to pay the whole 

and the order will he framed accord- pnrcliase-money into Court, when 

ingly ( Wickenden v. Bayson, 6 De the mortgagee may apply for pay- 

G. M. &G. 210), hut no sale can be ment by summons or petition 

made without his express consent (Seton, 821, 822). 

V. LomgUm, 1 Jur. N. S. If a mortgagee be the plaintiff. 



1078). If he consents, he must do and desire to realize his security and 

everything necessary to facilitate the to charge the general assets with the 

sale (Zivesey v. Hardimg, 1 Beav. deficiency, the action should he 

343) ; and he is only entitled to six brought " on behalf of himself and 

months' interest from the date of all other the creditors," &c. {SJcey 

his consent to be paid off out of the v. BentiM, 2 Y. & 0. C. 405 ; and 

purchase-money Way y. Day, 31 see Seton, 823 — 825 ; Pemb. 179). 
Beav. 270). {d) It will be seen that no account 

If the mortgagee consents to the of rents is ordered in the original 

sale, the purchaser may he directed judgment ; this can, of course, be 
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III. 

Creditor^ Action. — Real and Personal Estate. — Inqwiry as to Heir. 

Let the following accounts and inquiries be taken and made : — An 
account of what is due and owing, &c., and accounts of personal 
estate, as in first order. — Let the intestate's personal estate be applied, 
&c. — Let the following further inquiries and accounts be made and 
taken : — An inquiry who at the time of the death of the said intes- 
tate was his heir-at-law, and whether such heir is living or dead, and 
if dead who, by devise, descent, or otherwise, is now entitled to such 
real estate (if any) of the intestate as descended to such heir-at-law. 
Inquiries as to real estate, rents, and profits, and incumbrances, as in 
preceding order. And if it shall appear that such heir-at-law of the 
said intestate, or the person so entitled as aforesaid, is a party to this 
action, let the intestate's real estate, or a sufficient part thereof to 
make good any deficiency, be sold, &c. — Usual directions. Pickering 
V. Backhouse (V.-C. B.), Feb. 17, 1873 ; see also Ghatham v. Hig- 
ginbottom (V.-C. W.), Feb. 11, 1860. 



IV. 

Creditors' Action for General Account. — Personalty. — Payment of 
Plaintiff's Debt. 

The defendant B., the executor [or, administrator] of A., the tes- 
tator [or, intestate], by his defence [or, counsel or solicitor] admitting 
assets of the said A. for the purposes of this action, and that the said 
A. was at the time of his death indebted to the plaintiff in the sum 
of £ , and that the sum of £ is now due for principal and 
interest in respect of such debt ; Let the defendant B. (within one 
month from the date of this order) pay to the plaintiff C. the said sum of 
£ , with subsequent interest on the principal sum of £ , part 
of the said £ , at the rate of £ per cent, per annum from the 
day of to the day of payment. — Liberty to apply. See 

Woodgate v. Field, 2 Hare, 211. 

V. 

Action by Next-of-Kin. — Personalty. 

Let the following inquiries and accounts be made and taken : — 
1. An inquiry who were the next-of-kin according to the statutes 

obtained on further consideration, desire (Seton, 822). 
if necessary, and if the creditors so 
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for the distribution of intestate's estates of A. deceased, the intes- 
tate in the pleadings [or, summons] named living at the time of 
his death, and whether any of them are since dead, and if dead, who 
are their respective legal personal representatives [if required; And 
whether the intestate left a widow, and if so, whether she is living 
or dead, and if dead, who is or are her legal personal representative 
or representatives]. 2. An account of the personal estate of the 
said intestate come to the hands of the defendants , the ad- 

ministrators of his estate, or any [or either] of them, or to the 
hands of any other person or persons by or for the order or use 
of the defendants or any [or either] of them. 3. An account of 
the intestate's debts. 4. An account of the intestalje's funeral ex- 
penses. 5. An inquiry what parts, if any, of the intestate's personal 
estate are outstanding or undisposed of. Let the intestate's personal 
estate be applied in payment of his debts and funeral expenses in 
a due course of administration. — Adjourn further consideration. — 
Liberty to apply («). 

VL 
Will Established. 

Declare (/) that the wiLL of , the testator [is well proved, and 
that the same] ought to be established, and the trusts thereof per- 
formed and carried into execution. 

IfwiU admitted: The defendant B., the heir-at-law of , the 

testator, &c., by his defence [counsel] admitting the due execution of 
the testator's will, dated, &c., this Court doth declare, &c. 

Infcunt heir not asldng issue : And counsel for the in&nt defendant 
B. not asking for an issue upon a wiU of the testator, and the Court 
being of opinion that it will not be for the benefit of the said infant 
to direct such issue, Declare, &c. 

If will proves itsdf: Upon reading the will of the testator , 
dated, &c., Declare that the same ought to be established, &c. 

VII. 

Action by Legatee, by Trustees, or Escecuiors, or Beneficiary. — Personal 
Estate. — General Accounts. 

Declare that the trusts of the will of , the testator, &e., ought 
to be performed and carried into execution, and order and adjudge 

(e) As to an inquiry as to ad- (/) Unnecessary in creditors' ac- 

vances to children, see Waterton v. tions, see ante, p. 13. 
£nnis, W. N., 1880, 154. 
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the same accordingly. [And the plaintiffa (3) by their counsel sub- 
mitting to account,] Let the following accounts and inquiries be 
taken and made, that is to say : — 1. An account of the personal 
estate not specifically bequeathed of , the testator, come to the 

hands of the plaintiffs, the executors of his will, or [any or] either of 
them, or to the hands of any other person or persons by or for the 
order or use of the defendants or [any or] either of them. 2. An 
account of the testator's debts. 3. An account of the testator's 
funeral expenses. 4. An account of the legacies [and annuities] 
given by the testator's wilL 5. An inquiry what parts (if any) 
of the testator's personal estate are outstanding or undisposed 
of. Let the testator's personal estate not specifically bequeathed be 
applied in payment of his debts and funeral expenses in a due 
course of administration, and then in payment of the legacies and 
annuities given by his will. — A-djourn further consideration. — 
Liberty to apply. 



VIIL 

Action hy Trustees, Execwtots, or Beneficiaries. — Real and, Personal 
Estate. — General Accounts. 

Declare that the trusts of the wiU of , the testator, &c., ought 

to be performed and carried into execution, and order and adjudge 
the same accordingly. [And the plaintiffs {g) by their counsel sub- 
mitting to account,] Let the following accounts and inquiries be 
taken and made : Accounts of personal estate, as in last order, with 
inquiry as to heir-at-law if real estate be sold. Let the testator's 
personal estate not specifically bequeathed be applied, &e. Let the 
following further inquiries and accounts be made and taken : — 6. An 
inquiry what real estate the testator was seised of or entitled to at 
the time of his death. If ordered : 7. An account of the rents and 
profits of the testator's real estate received by the plaintiffs [or, de- 
fendants] or [any or] either of them, or by any other person or 
persons by their or [any or] either of their order, or for their or [any 
or] either of their use. 8. An inquiry what incumbrances (if any) 
affect the testator's real estate, or any and what parts thereof. 9. An 
account of what is due to such of the incumbrancers as shall consent 
to the sale hereinafter directed in respect of their incumbrances. 10. 
An inquiry what are the priorities of such last-mentioned incum- 
brances. If ordered : Let the testator's real estate be sold with the 
approbation of the judge free from the incumbrances (if any) of 

(g) If executors or tmsteea be plaintiffs. 
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such of the incumhrancers as shall consent to the sale, and subject 
to the incumbrances of such of them as shall not consent. Let the 
money to arise by the sale of the testator's real estate be paid into 
Court to the credit of this [matter and] action to an account to be 
intituled " Proceeds of Testator's Real Estates." And if such money 
or any part thereof shaU arise from real estate sold with the consent 
of the incumbrancers, the money so arising is to be applied in the 
first place in payment of what shall appear due to such incum- 
brancers according to their priorities. — Adjourn further considera- 
tion. — Liberty to apply. 
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102 FORM OF ADVERTISEMENT FOR CREDITORS. 

Pursuant to a judgment [or, an order] of the High Court of Justice, 
made In the matter of the estate of A. B., and in an action S. against 
P., the creditors of A. B., late of , in the County of , 

who died in the month of , 18 , are, on or before the 

day of J 18 , to send by post prepaid to E. F., 

of , the solicitor of the defendant, C. D., the executor 

[or, administrator] of the deceased [or, as may be directed], their 
christian and surnames, addresses and descriptions, the full par- 
ticulars of their claims, a statement of their accounts, and the nature 
of the securities (if any) held by them ; or, in default thereof, they 
wUl be peremptorily excluded from the benefit of the said judgment 
[or, order]. Every creditor holding any security is to produce the 
same before Mr. Justice at his chambers, situated at the 

Royal Courts of Justice, on the day of , \8 , at 

o'clock in the noon, being the time appointed for 



adjudicating on the claims. 

Dated this day of , 18 



G. H., 

Chief Clerk. 



NOTICE TO CREDITOR TO PROVE HIS CLAIM. 

(Short TitU.) 

You are hereby required to prove the claim sent in by you against 
the estate of A. B., deceased. You are to file such affidavit as you 
may be advised in support of your claim, and give notice thereof to 
me, on or before the day of next, and to attend, by 
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your solicitor, at the chambers of the Vice-Chancellor, Sir James 
Bacon [or, , J.], situate at, &c., on the day 

of > 18 , at o'clock in the noon, being the 

time appointed for adjudicating on the claim. 
Dated this day of , 18 . 

G. K., of, cfcc, solicitor for the plaintiff 
[or, defendant, or as may he\. 
To Mr. S. T. 



104 NOTICE TO CREDITOR TO PRODUCE DOCUMENTS. 

{Short title.) 

You are hereby required to produce, in support of the claim sent 
in by you against the estate of A. B., deceased [describe any prolate, 
administration, deed, or docwment required'], before Mr. Justice 
at his chambers, situate at, <£c., on the day of > 18 ; 

at o'clock in the noon. 

Dated this day of , 18 . 

G. R., of, (fee, solicitor for plaintiff 
[or, defendant, or as may ftc]. 
To Mr. S. T. 



118 FORM OF ADVERTISEMENT FOR CLAIMANTS, OTHER 
THAN CREDITORS. 

Cons. Ord., Schedule (L.). 

Pursuant to a judgment [or, order] of the High Court of Justice, 
made in [the matter of the estate of , and in] an action 

against the persons claiming to be next of kin to [or, the heir of, as 
the case may be] , late of , in the County of , 

who died in or about the month of > 18 , are, by their 

solicitors, on or before the day of , 18 , to come in 

and prove their claims at the chambers of Mr. Justice , at the 

Royal Courts of Justice, or in default thereof they will be peremp- 
torily excluded from the benefit of the said judgment [or, order]. 

[Monday], the day of , 18 , at o'clock 

in the noon, at the said chambers, is appointed for hearing 

and adjudicating upon the claims. 

Dated this day of , 18 . 

A. B., 

Chief Clerk. 
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ABATEMENT, 

of legacies and annuities, 176, 178 

ACCOUNT, ACCOUNTS, 

adopting, taken in another cause, 74 

assets, admission of, precludes, SO 

beneiiciary's action, of personal estate, 50, 51 ig) ; Appendix, 197 — 199 

real estate, Appendix, 199 
chambers, how taken in, 90 
costs of, how home, 143 
creditors* action, of personal estate, 50, 51 {g) ; Appendix, 195 — 197 

real estate, 9, 29 (u) ; Appendix, 196, 197 
debts under Turner's Act, 4 
district registry, may be taken in, 191 
evidence on taking, 90 

further, and inquiries, when and how added, 50 — 52 
judgment for, 23 ; Appendix, 195 — 199 
liability to, sole issue in administration action, 12 
real estate, not directed in action by single creditor, 9, 29 («) 

rents of, not directed until deficiency shown which requires them, 
Appendix, 196(d) 
separate, carrying over to, 51 {g), 180 

title of, 180 
summons in Chambers for usual, 22 
usual, 22 ; Appendix, 195 — 199 
wilfal default, 5, 15, 17, 52 

not directed on summons, 5 
ACTION, 

against executor, after administration judgment, only by leave of the Court, 16 

how stayed, 69 — 85. See 
Staying Peocebdings. 
administration by the Court, 37, 183 
out of Court, 4, 37 
before probate, 27, 32 
by executor after administration judgment, 126, 127 

improper, after administration by the Court, 126 (k) 

ADDITIONAL ACCOUNTS AND INQUIEIES, 
when and how ordered, 50 — 52, 132 

ADJOURNMENT, 

of summons to Judge in Chambers, 87 

vary chief clerk's certificate, 100 
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ADJOVRNUENT— continued. 

right of suitor to have case adjourned to Judge, 88 
how qualified, 88 

ADJUDICATION, 

on claims of creditors, 105 

other claimants, 118 

ADMINISTEATION. See Assets, Costs, Executor, Judgment, Pakties, 
Etjlbs and Okdeks, Statutes, &c. 

ADMINISTRATOR, 

ad litem, insufficient in action for administration of estate, 31 

costs of, 151 {y) 
creditor, grant of administration to, 108 (Z), 168 (y) 
dv/rante minore cetate, when a necessary party, 38 
feme covert cv/m testa/mento annexo, of, 35 
de bonis non, proof of title of, 14 
proof of title of, 13 

revocation of letters of administration, 28, 141 
right to costs, as between solicitor and client, 149 
generally, 141 — 149 
in priority to all other parties, 151 
indemnity of the Court, 142 {u) 
order for account under Turner's Act, 4 
retainer for his debt, 168 
sue before grant of administration, 27 
summons, cannot obtain order for administration upon, 4 
And see Costs, Executor. 

ADMISSION OF ASSETS, 

assent of executor to a legacy, when, 50, 137 
effect of, in dispensing with account, 50 

entitling to order for payment, 50 
in summons action, cannot be acted on, 5 

ADMISSION, ADMISSIONS, 

for purposes of ordering payment into Court, what, 64 
judgment upon, for administration, 12, 18 

for payment of debt or legacy, 50, 137 (0 ; Appendix, 1 97 
order for payment into Court, upon, 60 — 68 

ADVANCES, 

inquiry as to, by intestate. Appendix, 198 

ADVERTISEMENTS, 

for claimants other than creditors, 117 
for creditors, 102 

AFFIDAVIT, 

of documents by executors, 108 
verifying claims, by executors, 104 
See Evidence. 

ALIENATION 

by heir or devisee, when good against creditors of deceased, 166 
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AMENDMENT, 

of indorsement on writ, when neoessai'y, 9 

ANNUITANT, 

administration action may be brought by, 21, 29 
costs of, 138 

ANNUITY, 

abatement of, 178 

fund, distributable after death of annuitant, when, 178 
income only, when applicable to pay, 178 

valued for purposes of administration, if estate deficient, and abates accord- 
ingly, 178 

APPEAL, 

chambers, from, 89 

time, 89 
costs, for, 140, 149 
whether any, from refusal of administration order on summons, 6 

APPEARANCE, 

default of, judgment in, 3, 22 
entry of, 3 

APPLICATION, 

of assets, order of, int^ se, 159, 166, 168, 174 
in payment of costs, 156 
debts, 164 

APPOINTMENT, 

power of, if exercised, property is assets, 165 

APPORTIONMENT, 

of costs, between real and personal estate, 158 

pure and impure personalty, 159 
and debts, between legal and equitable assets, 159, 168 
payment to creditor, after, 114 
And see Marshalling, 159, et seq. 

APPROPRIATION, 

of assets, to answer contingent liabilities, not now made, 183 
loss after, 120 

ASSENT, 

of executor to a legacy, what judgment obtained after, 50, 137 

ASSETS, 

administration of, 161 — 179 
admission of, 50, 137 
appropriation of, 120, 183 
deficient, for payment of costs, 154 (p) 

debts, 162, 168—173 
equitable, what, 167. See Equitable Assets. 
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ASSETS— corUinued. 

legal and equitable, distinction between, 167 

what, 167 
marsbaUing, 159, 166, 168, 174 See Mabshallino. 
order of application of, in payment of costs, 164 

debts, 156 
payment of, into Court, 60 — 68 

personal, including lands in India and the "West Indies, 164 (o) 

property subject to power of appointment, if exercised, 165. And 
see Personal Estate. 
real, 

by descent, 164 

by devise or charge, 164, 165 

by statute 3 & 4 "Wm. 4, c. 104, 13, 167 
equitable assets, 167 (S) 

their priority and order of application, 164 

realisation of, under the administration, 95. And see Eeal Estate. 
receipt of, by co-executor, effect of, 37 
securing, in Court, on admissions, 60—68 

ASSIGNEE, 

of creditor, legatee, &c., entitled to administration judgment, 2, 30, 184 (c) 
costs of, 150 

BANKRUPT, 

debtor to estate, set-off against legacy to, 146 

executor or trustee, costs of, 144 

one of co-executors or trustees, costs of, 146 

BANKRUPTCY RULES. See Insolvent Estate, (168—173) ; Rules and 
Okbebs, post, 227. 

BENEFICIARY. See Devisee, Legatee. 

BOND, 

proof of, in chambers, 106 

voluntai7, preferred to legacies, postponed to debts, 167, 173 

BREACH OF TRUST, 

STunmons action not applicable for, 5 
liabiHty for, 16, 17, 65, 132 

CARRYING OVER, 

residue to separate accounts on further consideration, 180 

CERTIFICATE, 

of chief clerk, 96—101 

application to discharge or vary, 93, 133 

Chancery Paymaster, to be acted on by, 100 

error in, 99, 101, 134 

filing of, 97 

form of, 96 

general or separate, 98 
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CERTIFICATE— cowemued 

irregularity in, 99, 134 

opinion of Judge on, how taken, 88 

proof of detts, after, 113 

result of accounts, how stated in, 96 

signature and adoption of, by Judge, 98 

variation of, generally on further consideration, 100, 133 

time within which application for, may be made, 
98 
of counsel, that cause is fit to be heard " short," 12 

CHAMBERS, 

account ordered in, where writ indorsed under 0. iii., r. 8, 22 
accounts, how taken in, 90, 104 

of personal estate, order for, under Turner's Act, i 
administration in, 1 — 10 
appeal from, 89 

applications for, conduct made in, 126 
payment out, in, 181 
costs of proceedings in, 93, 111 
creditors establishing debts in, 103 — 117 

costs of. 111 
evidence in, 60 — 92 
inquiries, how made in, 104 
conduct of, in, 124 
judge, opinion of, taken in, 88, 89 
legatees and others proving claims in, 118 
proceedings in, generally, 86 — 101 
sales under judgments conducted in, 95 
And See Conduct. 

CHANCERY DIVISION, 

jtirisdiction in administration of assets, 1 (e) 
transfers from, to County Court, 185, 187 

to, after judgment for administration, 84 
from County Court, 185 

CHANCERY FUNDS RULES. See Rules and Ordeks, post, 227. 

CHANCERY PAYMASTER, 

certificate to be acted on by, 100 

CHARGE, 

of real estate, with payment of debts, 164 (■») 

CHARITY, 

apportionment of costs, &o., between pure and impure personalty, 159, 176 
no marshalling in favour of, 176 

CHIEF CLERK, 

certificate of {quod vide), 96 — 101 
powers of, 91 
And see Chambers. 
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CHILDREN, 

interest on legacies to, when payable, 119 

CLAIMS, 

allowance of, 112 

after expiration of time limited, 113 
after apportionment, 114 
proof of, in Chambers, 102 — 121 
unliquidated damages, for, 106 
And see Ceeditoes. 

CLASS, 

inquiry as to, 117 

one of a, suing or being sued for all, 44 

CONCURRENT ACTIONS, 69—85 
costs of applications to stay, 7S 

stayed actions, 84 
Court may interfere ex mero motu, in, 72 
creditor's action in Q. B. D., stay of, 80 

transfer of to Chancery Division, 84 
for co-extensive relief, 70 

foreign action for same or like purpose, 79, 82, 83 
how stayed, 70 
■ judgment in, 74, 75 
staying one of two, after judgment in the other, 69 

on whose application, 69 
transfer of one of two, 77 
when relief not co-extensive, 72 

stay will be ordered, 69 
which will be stayed, 71 

transferred, 78 

CONDUCT 

of action for administration, 122 — 127 

alleged creditor found a debtor, conduct given to another, 125 

application for, to be made in Chambers, 126 

costs of plaintiff deprived of, 93 

death of creditor plaintiff, 126 

of different inquiries, when given to different parties, 125 

discretion of Judge in questions of, iinal, 122 

plaintiff entitled to, unless good cause be shown, 122 

when deprived of, 123 
proceedings external to the administration, executors generally entitled to 

conduct of, 127 
of sale, trustees entitled to, 124 

CONSENT, 

administration judgment by, 23 

CONSOLIDATED ORDERS. See Rules and Okdeks, post, 227. 

CONSOLIDATION OF CONCURRENT ACTIONS, 79 
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CONTINGENT DEBTS AND LIABILITIES, 

proof in respect of, where estate insolvent, 107, 173 

setting aside funds to meet, not usual, 183 

whether a ground for obtaining judgment for administration, 26 

CONTINGENT INTERESTS, 

insufficient to entitle plaintiff to administration judgment, when, 24 

CONTRIBUTION, 

to costs of action, by creditors, not now ordered, 153 

by devisees in aid of personalty, 95 (i) 
And see Makshalling, 159 et seq. 

CORPUS, 

annuity paid out of, when, 178 

apportionment of, amongst annuitants and legatees, 178 

COSTS IN ADMINISTRATION ACTIONS, 135—160 
administrator ad litem, of, 151 
accounts, of taking, 143 
annuitants', 138 
appeal for, 140, 149 
apportionment, between legal and equitable assets, 159 

pure and impure personalty, 159 
real and personal estate, 158 
assignees or mortgagees of beneficiaries, of, 150 
bankrupt executor or trustee, of, 144, 146 
concurrent actions, of, 75, 76 
contribution towards, not now ordered, 153 
County Court, in, 187, 190 
creditors'. 111, 140, 163 
defaulting executor or trustee, of, 144 
deficient estate, rules in case of, 151 — 156 
disclaiming trustee's, 152 
executor or administrator, of, 141 — 145, 146 — 149 

as between solicitor and client, 149 
not out of real estate, 152 
when a solicitor, 147 
when deprived of, 139, 142—144 
when jointly liable for, though not equally 
guilty, 147 
first charge on assets, 135 
further consideration, costs of persons unnecessarily appearing on, 129 

questions as to costs, disposed of on, 131 
heir's, in creditors' actions, 151 
higher and lower scale, 135 
legatees', 137, 138, 155 

liability for, of creditors or beneficiaries needlessly bringing administration 
actions, 136, 138, 140 
executors or trustees improperly causing or bringing adminis- 
tration actions, 142 — 144 
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COSTS IN ADMINISTRATION ACTIONS— conHnued. 

moitgagee, where mortgage created by testator, costs of, 154 

of beneficiary, costs of, 150 
next-of-kin, of, 139, 156 
persons attending the proceedings, of, 93 — 95 
plaintiffs', how payable, 149, 153, 155, 156 
priority for, over debts, 155 

except debts for which executor or administrator 
may retain, 156 
also as to costs of next-of-kin, 156 
probate proceedings, whether costs of, payable in priority, 151 

out of realty, 162 
real estate, apportionment of costs of administration of, 158 
residuary legatees, costs of, 139 
set-off of, against debt to estate, 145 
solicitor, when executor or trustee, costs of, 147 

and client, executors and trustees entitled to costs as between, 149 
heir entitled to costs as between, when, 161 
plaintiff in creditors' action, when so entitled, 163 

beneficiary's action, when so entitled,. 155 
residuary legatees not so entitled, 139 
summons, costs of, 87 
"testamentary expenses" include, 159 
trustees', how payable, 141 — 145, 146 — 149 

when severing in defence, 147 
unnecessary parties, of, 92, 94, 130 
what they include, 157 

COUNTY COURTS, 

appeal from, 188 — 190 
concurrent jurisdiction of, when, 184 
taxation of costs in, may be in Chancery Division, 190 
transfer from, to Chancery Division, 185 
to, from High Court, 187 

COUNTY COURT RULES. See Rules and Orders, post, 228. 

COURT. See Chancery Division. 

COVENANT, 

contingent breach of, will not support creditors' action, 26 
testator's, indemnity against, 183 
voluntary, will support creditors' action, 25 

debt on, order of payment in administration, 107, 173 

CREDITOR, CREDITORS, 

abandonment of action for administration by, before judgment, 9 

advertisements for, 102 

affidavit by, when necessary, 103 

apportionment, proof after, 114 

certificate, proof after, 113 

contingent liabilities, 107 
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CREDITOR, CREDITORS— coji«i«Med. 
costs of, when plaintiff, 140, 153 
cross-examination of, 108 

domimts litis until judgment for administration, 9 
evidence on behalf of, 103 — 105 
notice to, of allowance or disallowance of claim, 112 
to produce documents, 104, Appendix, 201 
prove his claim, 103, Appendix, 200 
payment to, on further consideration, 133 

priorities amongst, 161 — 164, 166, 169, 172. See Peioeities, Rbtainee. 
proof of claims in chambers by, 102 — 116 

costs of, 111 
secured, when estate insolvent, 169 — 172. See Moetoagee. 
suing legatees, 116 ' 

unliquidated damages, in respect of, 106 
veriiication of claim of, 104 
when entitled to take out administration, 108 
And see Ckeditoes* Action ; Debts ; Rbtainee, 166 ; Statute of Limi- 
tations, 108 

CREDITORS' ACTION, 

accounts. See Inquieies. 

costs of, 140, 153 

creditor, assignee of, may be plaintiff in, 2, 30 

personal representative of, may be plaintiff in, 2 
debt to support action, what sufficient, 25 

what insufficient, 26 
evidence in, 13 
form of, by single creditor, 9 ; and see Appendix, 197, (iv.J 

on behalf of all creditors, 9 ; and see Appendix, 195 — 197 
inquiries, less wide than in beneficiaries' actions, 51 
personal estate, Appendix, 195 
real estate. Appendix, 196, 197 

rents and profits of, 196 (d) 
judgment in, at the hearing, 51 ; Appendix, 195 — 197 
on further consideration, 135 
right to, 25 
marshalling assets in, 166—168, 174. See Maeshalling. 
parties in, against personal estate, 31 

against real and personal estate, 39 
personal estate, against, 1, 9 (I), 31 
plaintiff in, found debtor to estate, 125 

must prove his debt again in Chambers, 1 05 
proof of debts in, costs of, added to debt. 111 
real estate, against, 9, 29 

sale of real estate, when ordered, 95, Appendix, 196 
single creditor, by, 9 {I) 

Statute of Limitations must be pleaded against plaintiff's claim before judg- 
ment in, 109 
summons, instituted by, 1 
theory of, 1 (a) 

P 2 
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CEOWN, 

debts to, still entitled to priority, 161, 163 

summons against C^own solicitor for administration, 3 (i) 

DAMAGES, 

unliquidated, proof for, in Chambers, 106, 172 
inquiry as to, 131 

DEATH, 

of creditor plaintiff, procedure on, 125 

of one trustee insolvent after judgment for administration, 39 
of one executor before action for administration, whether his representatives 
should be parties, 37 

DEBTS, 

account of under Turner's Act, i 

charge of, on real estate, does not now exonerate mortgaged estates, 174 

per se exonerate personalty, 164 
effect of, in administration of assets, 164 
creditors' action, what will support, 25 
Crown, priority of, 161, 163 
executor's, deemed to be assets in his hands, 63 
exoneration of mortgaged estate from, 174 

personal estate &om, 164 
illegal, no ground for administration judgment, 26 
interest on, 107, 110, 173 
judgment, order of payment of, 161, 163 
mortgage, now primarily charged on mortgaged estate, 174 
order of liability of assets to, 164 
payable in fvXwro, will supiwrt creditor's action, 25 
payment of, before judgment, 55, 58 

on fiirther consideration, 133 
priorities of, under present law, 163 
real estate is assets for payment of, 164 (i) 
recognizance, of, 161, 163 
of record, order of payment of, 161, 163 
rent, for, now equivalent to simple contract debt, 1 62, 172 
retainer for executor's or administrator's, 56, 58; 166. See EETArNEB. 
specialty, has no longer any priority, 162 
special statutes, by, order of payment, 163 

trust for payment of, does not generally exonerate mortgaged estates, 174 
does exonerate the other estates, 164 
not now a bar to the Statute of Limitations, 166 
And see Creditors, Equitable Assets, Legai, Assets, Pkioeities. 

DECLARATION 

of right, not made until accoimts taken, 130 

that will is well proved, and ought to be established and executed, Appendix, 
198 

DEFAULT, 

of appearance, 3, 22 
pleading, 19, 21 
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DEFAULT— continued. 

wilful, not chargeable in summons actions, 5 
how chargeable, at the hearing, 16 

by additional inquiries, 52 

by amendment, 17 

evidence for judgment on footing of, 17 

in a fresh action, 16 

on further consideration, 16 

DELAY, 

of plaintifif in prosecuting judgment, remedy for, 122 

or refusal of co-plaintiff to appoint solicitor, remedy for, 124 

DESCENDED ESTATES, 

alienation of, for value, as against creditors, 16^ 
order in which liable for costs, 157, 158 
debts, 164 

DEVISEE, 

alienation by, for value, as against creditors, 166 
contribution by, in aid of personalty, 95 (ifc) 
entitled as of course to account of testator's estate, 7, 29 
proof of title of, 14 
And see Heal Estate. 

DISCOVEEY 

of documents relating to claims, 108 

DISCRETION 

of Judge, to refuse administration judgment on summons, 4, 6 
of executors and trustees, when controlled by Court, 54 — 59 

DISTRESS, 

whether right of, affected by s. 10 of Judicature Act, 1875, 172 

DISTRIBUTION, 

final, of the estate, 130, 180, 181 

DISTRICT REGISTRAR, 
powers of, 191, 192 

DISTRICT REGISTRY, 

accounts and inquiries in, 191 
actions in, 190, 191 
production of documents in, 190 
removal of actions to and bom, 191, 192 
sale of real estate in, 191 
taxation of costs in, 192 
writs issued out of, 190 

DOWER, 

priority of legacy in satisfaction of, 177 

DUTY, 181 
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EQUITABLE ASSETS, 167 

apportionment of debts and costs between, and legal assets, 159, 168 
distinction between legal and eqnltable, 167 
real estate under 3 & 4 Will. IV. c. 104, 167 (i) 
separate estate of married women, 167 (o) 

EQUITABLE CHARGE, 174 
See Locke-King's Acts. 

ESTABLISHING WILL, 

against heir, not now necessary, 13, Appendix, 194 
order for. Appendix, 198 

EVIDENCE, 

account, in actions for, 12. And see Accottnt. 

application to vary certificate, on, 99 

bond debt, of, 106 

chambers, in, 90—92 

claims, corroborative, required of, 105 

common administration judgment, for, 15 

cross-examination, 90 

debt, of, in creditors' action, 13, 105 

documents which prove themselves, 15 (/) 

examiners, evidence before, 91 

farther consideration, on, 131 

hearing, at the, 12 

special judgment, for, 15 

subpoena ad testificandum, no leave to serve now necessary', 91 

title of devisee, 14 

heir, 15 

legal personal representatiyes, 13 
wilful default, in case of, 15 
will, of, 14 

EXAMINATION OF WITNESSES, 
by chief clerk, 92 
by examiner, 91 

EXAMINER, 

examination of witnesses by, 91 

EXECUTOR, 

account at suit of, 4, 26 

not before proving, 27 
under Turner's Act, 4 
account against, 1, 31 
accounts, duty of, to set out, 60 (a) 
acting, before probate, 27, 33 

actions by and against {qiwd vide), 4, 16, 27, 32, 34, 37, 69—85, 126, 127, 183 
administration by Court, no liability after, 142, 183 

summons for, by, 4 
admission by, of moneys in hand, what suflBcient, 64 

advertisements for creditors and other claimants, 102, 1 17, Appendix, 200, 201 
when protected by, 4, 37 
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'EXI.CVTOH— continued. 

affidavit of documents by, 108 

verification of claims by, 104 
agent of co-executor, no account against, 33 
annuity to, for his trouble, cesser of, 55 («) 
assent by, to legacy, 50, 137 
assets, admission of, by, 50, 137 
balances in hands of, interest on, 16 
before probate, action by and against, 27, 32 
cannot obtain administration judgment on summons, 4 
co-executors, liability for acts of, 65 
conduct of proeeedinga arising out of administration action, generally given 

to, 126 
contingsnt liabilities, setting aside sum to answer, 183 
costs of — 

administration actions, in, 141 — 149, 151, 152. S&e Costs. 
bankrupt executor, 144, 146 

receiver appointed against, 58 
charges and expenses, right to, 149. See Tbustee. 
priority of, 151 
severing in defence, 147 
solicitor- himself an executor, 147 

and client, right to, as between, 149» 
costs, ordered to pay, when, 142 — 144 
debt owing by, regarded as assets, 62 
debts, preferring one ta another, before iudgment for adlministration, 55 

paymeat of, by, 65, 58 
deceased, account against estate of, waived, 38 
de son tort, no action agaiast, for general administration, 38 

no right of retainer by, 168 
discretion of, how affected by administration action, 54 — 59 
indemnity to, after- advertisements, 4, 37 

against contingent liabilities of testator, 183 
interest on balances of, 16 
legacy, admission of assets for, 50, 137. And see LzaACiEs. 

prematurely paying, executor held liable for debts, 117 
action against legatee to refund, when, 120 
legal and eq^uitable assets, 166, 167 
Limitations, Statute of, when legacy barred by, 16.4 («), 
management, powers of, after judgment, 54 
mortgage by, 55 

outstanding estate, when legatee may sue as to, 126 
parties to administration actions, 24 — 49. See Parties. 
partner of, moneys in hands of, 63 
payment into Court by, when ordered, 60 — 68 

out of Court to, 181 
preference of one creditor over another, 55 
probate, before obtaining, 27, 32. See Probate. 
production of documents by, 108 
receipt of trust fund by co-executor, 65 
receiver appointed agaiast, when, 58 
refunding by, in favour of creditors, when, 117 
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EXECUTOR— OMrfmaei?. 

retainer, right to, 55, 166 

no right against receiver, 58 
not affected by recent statutes, 56, 163 
only out of, legal assets, 166 
waiver of right, 55 («) 
what debts may be retained, 166 (i) 
sale by, 58 
set-off by, 145 

statute-barred debt, retainer of, 65 (i) 
staying actions against, 69 — 85 
surviving executor, account against, 38 
title of, how proved, 13 
Turner's Act (13 & 14 Vict. c. 35, s. 15), 4 

wilful default by, directions as to, 15 — 17. And see Teustbe, Wilful 
Default. 
evidence required in case of, 15, 17 
not chargeable in summons action, 5 

unless charged by testator or plaintiff, 
18 
special case must be made for, 17 

EXONERATION, 

by devise to pay debts, 164 

of mortgaged or pledged property by general personal estate, when, 174 
land, by personal estate, none in general, 174 
persona] estate from costs and debts, 156, 164 
purchased estate from purchase-money, none, 174 
pure personalty, of, in favour of charity, 159, 176 
real estate appointed, by the other assets, 163 

charged, by descended real estate, 157, 164 
descended, by devise for payment of debts, 157, 164 
and personal estate specifically given, by the other assets, 165 
And see Mabshalling. 

EXPENSES, 

executor's or trustee's, first charge on assets, 151 
testamentary, costs of administration action included in, 159 

FEME COVERT, 

action by or against, 31, 37 

equity to a settlement, how asserted by, 181 

next friend of, 31 

separate account of, transfer to, 180 

estate of, administration of, 35 

whether equitable assets, 167 (o) 
service on, 45 
testamentary appointment of, administration of assets on summons, 6 

FILING, 

chief clerk's certificate, 97 
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FORECLOSURE, 

action for, wUl not be stayed, 81, 171 

FOREIGN COUNTRIES, 

lands in what, personal assets, 164 
stay of action after judgment in, 79 
concurrent actions in, 83 

FOREIGN EXECUTOR, 
action against, 35, 36 

FORMS, 

Appendix, 193—201. See Contents, xiv. 

FUNDS IN COURT, 

duty upon, 181 

investment of, 68 

payment out of, 180 

pending inquiries, 182 
stay of, pending appeal, 183 
to trustees, 181 
upon giving security, 181, 182 

FURTHER CONSIDERATION, 
appearances on, 129 
certificate, when conclusive on, 134 
distribution of fund on, by consent, 10 (o) 
evidence on, 131 
interest computed on, 132 
notice of setting down action on, 129 
payment of debts on, 133 
proceedings on, 128 — 134 » 

after, 180—183 
questions not pleaded not raised on, 132 

of costs disposed of on, 131 
setting down action on, 128 

summons to vary certificate usually adjourned until, 100 
wUful default, inquiries as to, added on, 17 

GUARDIAN AD LITEM, 48 

HEARING, 

evidence at the, 12 

HEIR, 

administration at suit of, 29 

alienation for value by, as against creditors, 166 

costs, right to, 151 

election of, right to marshal by persons disappointed by, 175 

establishing will against, 13, Appendix, 194 

inquiry as to. Appendix, 197 

proof of title of, 15 

when and how bound by probate of will, 14, Appendix, 194 

HEIRLOOMS, 

delivery of, to tenant for life, 182 
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HOTCHPOT, 

rule of, in distribution of equitable assets, 168 

IDIOT. See Lunatic. 

ILLEGAL DEBT, 

no ground for administration, 26 

INCUMBRANCERS, 
costs of, 150 

inquiries as to, and their priorities. Appendix, 196, 199 
sale, wltli concurrence of. Appendix, 196, 199 

or, if not, subject to the incumbrances. Appendix, 196, 
199 

INDEMNITY, 

of executors after advertisements for creditors, 4, S7 

against testator's covenants in a lease, 183 

and trustees, by administration in Court, 142, 183 

INDIA, 

land in, is personal assets, 164 (o) 

INDORSEMENT ON WRIT, 8, 9 

INFANT, 

actions by, by next friend, 31 

birth of beneficiary, -after action brought, 46 

concurrent actions by, inquiry as to, 71 

fund carried to account of, 180 

interest on legacy to, 119 

service on, 44 

guardian ad litem of, 48 

INQUIRY, INQUIRIES, 

additional, when and how ordered, 50 — 52, 132 

advances, as to, 198 

class, 117 

creditors' action, less extensive in, 51 

further consideration, on, 132 

incumbrances, as to, and their priorities. Appendix, 196, 199 

official referee, before, 51 

personal estate, as to, 51, Appendix, 195, 198 

real estate, as to. Appendix, 196, 197, 199 

usual, 22. See Appendix, 195 — 199. 
. which action more beneficial to infant plaintifi', 71 
And see Accounts, Chambbks. 

INSOLVENT ESTATE, 

administered by Bankruptcy Court, when, 169 {a) 

under rules of Bankruptcy, 107 
annuities, valuation of, 173 
contingent and future liabilities, valuation of, 173 
debts and liabilities provable, 172 
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INSOLVENT ESTATE— eoraMjMied. 

form of judgment for administration of, 168 (2) 

interest only up to date of administration judgment, 107, 173 

mutual credits, 173 

priority for rates and wages, none, 172 

secured creditors, rights of, 169 

statute-barred debts, 173 

voluntary bonds, 173 

INTEREST, 

executors charged with, on balances, 16, 132 
on debts, 110, 133 

where estate insolvent, 107, 111, 173 
on legacies, 119 

mortgage debt, when mortgagee consents to sale, 196 
rate of, what, charged against trustees, 132 {I) 
subsequent, computation of, 133 

INTESTACY, 

as to real estate, summons action inapplicable, 7 
And see Administrator, Heir. 

INVESTMENT, 

to answer abated annuity, 178 

discretion of trustees in matters of, alter administration judgment, 54 

of moneys paid into Court, 68 

JUDGE, 

adjournment to, 87 

rehearing by, in Court, 89 

right of suitor to decision of, in Chambers, 88 

taking opinion of, as to certificate, 98 

JUDGMENT, 

adding to, 52, 53 

administration, for, how obtained, 11 — 23 

forms of, Appendix, 195 — 200 
creditors under registered, priority of, 161, 163 

unregistered, 161, 163 
declaration in, establishing wUl, Appendix, 198 
District Kegistiy, in, 191 

eflFect of, on actions by or against executor, 69 — 85. See Concubhent 
Actions, Staying Proceedings. 
on discretion of executor or tmstee, 54 — 59 
evidence, what, necessary for administration judgment, 12 — 18 
for administration, how obtained on summons, 1, 7 

by writ, at the trial, 1 

on motion, 18—22 
by summons, 22 
by consent, 23 
on further consideration, 130 

reversal of, for administration, on revocation of probate or letters of a ■ 
ministration, 28, 141 
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JUEISDICTION, 

administration of real estate on sonimons, when, 7 
none to administer real estate of intestate on summons, 7 
service out of the, 6, 47 

effect of, unless set aside, 36 

LAPSED SHAKES, 

not primary fund for costs and debts, 156, 164 

LEASE, 

contingent breach of covenant in, 26, 183 

proof for, 107, 173 
power to, control of, by Court after administration judgment, 59 

LEASEHOLDS, 

now within Locke- King's Act, 174 

LEGACIES, 

abatement of, 178 

admission of assets for, what constitutes, 50, 187 (I) 
appropriation for, loss after, 120 
assent to, 50 

assignee of, action by, 2, 30 
charged on real estate, 164 (u) 
charitable, abatement of, 176 
dower, in lieu of, have priority, 177 
duty, payment of, 181 
general, order of payment^ 176 
interest on, 119 
marshalling, 174 
order of payment, 176, 179 

payment of, before debts, when executor liable personally, 117, 183 
priority of, inter se, 176, 179 
refunding, 117, 183 
residuary, what composes, 156 
specific, order of payment of, 179 
Statute of limitations, 164 (u). 
And see Legatee. 

LEGAL ASSETS, 

distinguished from equitable, 167 
retainer only out of, 166 
And see Equitable Assets. 

LEGATEE, 

action by, for administration, 1, 24, 29 
recovery of assets, 126 
by summons, 1 
by writ, 24 
assignee of, plaintiif , 2 
costs of, when plaintiff, 137, 138, 155 ^ 
marshalling in favour of, 174 
refunding by, 116, 117, 120 
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LEGATEE— cojiitmwci. 
residuary, costs of, 139 

refunding by, 120 

undertaking by, to answer contingent liability, 183 
And see Lboacies. 

LIMITATIONS, STATUTE OF, 

after judgment for administration, how and by whom set up, 109 

executor may not pay debt barred by, 55, 
108 
creditors' action, whether statute runs after institution of, 110 
debt charged on land, application to, 164 (m) 

trust for payment of, application to, 164 (m) 
executor, payment or retainer of debt by, notwithstanding, 55 
express trust, whether new Act applies to, 164 {u) 
how and when set up, 109 
legacy charged on land, application to, 164 (u) 

trust for payment of, application to, 164 (u) 
marshalliDg, none where debts barred against land but kept aliye .against 

personalty, 175 
plaintiff's debt, not set up against, after judgment, 109 
recent enactments (37 & 38 Vict. c. 57, s. 10), effect of, 164 («) 

(Jud. Act, 1875, s. 10), 109, 173 
residuary legatee may set up, 109 
trust to pay debts and legacies, application to, 164 (ii) 
who may set up, in creditors' actions, 109 

in beneficiaries' actions, 109 

LOCKE-KING'S ACTS, 174. See Exonbkation. 

LUNATIC, 

action for administration by, 31 

action by creditor of, for costs of inquisition, 25 

service on, or person of unsound mind, 44 



MANAGEMENT, 

powers of, when controlled by the Com-t, 54 

MAREIED WOMAN, 6, 31, 37, 45, 167 (o). See Fsme Covert. 

MARSHALLING, 

assets among creditors and legatees, principle of, 174 
in favour of classes of creditors, 168. 

legatees, against mortgaged estates, 175 

against real estate charged with debts and legacies, 
175 
not ordered in favour of charities, 176 

except by direction of testator, 159 
creditors whose debts are statute-barred against 
realty, 175 
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MISCONDUCT, 

not chargeable in summons action, 5 

MOETGAQE 

debt payable primarily out of mortgaged estate, 174 

payment of, out of purchase-money of estate, 196 (c) 
inquiries as to, Appendix, 196, 199 

power of executor to, after administration action instituted, S6 
And see Mortgagee. 

MOETGAGEE, 

action by, to realise security, 9 (i), 154, 196 

will not be stayed, 81, 171 
costs of, in administration of mortgagor's assets, 154 
creditors' action by, 154, 196 
party to administration action must elect whether he will join in sale or 

not, 196 (c) 
rules of bankruptcy applicable to, when estate insolvent, 162, 169 — 171 
sale cannot be ordered without his consent, except subject to the mortgage, 
196 (e) 



NEW TRUSTEES, 

discretion as to appointment of, after administration judgment, 54 

NEXT OF KIN, 

action by, for administration, by summons, 1 
by writ, 24 
costs of, 119, 166 
inquiries as to, Appendix, 197 

NOTICE, 

further consideration, of, 129 

motion, of, 23 

short cause, of, 12 

to creditor, how given, 104 

of allowance of claim, 112 
to produce documents, 103, Appendix, 201 
prove debt, 103, Appendix, 200 



OFFICIAL REFEREE, 
inquiries before, 51 

ORDERS OF COURT. See Rules and Oedebs, ^osi, 228. 

OUTSTANDING ESTATE, 

inquiry as to, 51, Appendix, 195—199 
recovery of, conduct of proceedings for, 126 
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PALATINE COURT, 

appeal to, from County Court, 188 
concurrent jurisdiction of, 72 

PARTIES, 

adding, 32, 146 

administrator durante minore cetate, 38 
assignees, 2, 30, 184 
Attorney-General, 38 

deceased executor's representatives, when made, 2, 37 
defendants, 31 — 40 
executors, aU must be, 30 
de son tort, 38 
feme covert, 81, 37, 45 
generally, 24 — 49 
infants, 31, 44, 48 

legal personal representative, necessity for, 34, 39 
lunatic, 31, 45 

new, coming into existence after judgment, 46 
personal estate, in administration of, 1, 24, 42 
plaintiffs, 24—31 

real and personal estate, in administi'atiou of, 7, 29, 39, 43 
representation of cestuis que trustent by trustees, 40 
class by one or more members, 44 
persons interested in personalty by executor, 42 
served with notice of decree, who should be, 40 
service dispensed with, 45 
trustees, all must be, 39 

how far they represent ceslv/is que trustent, 40 
want of, no demurrer for, 40 
See Feme Covert, InfaSt, Lunatic. 

PARTNER, 

creditor of deceased's firm may obtain administration judgment, 25 
moneys in hands of executor's, payment into Court of, 63 

PAYMASTER-GENERAL, 

certificates to be acted on by, 100 

PAYMENT, 

into Court in administration action, 60 — 68 

after what deductions by executor, 63 
investment after, 68 
order for, on admissions, 60 
when made, 65 
when refused, 6l 
of costs, legacies, and debts, 131, 133 

duty, 181 
out of Court on further consideration, 133 

petition for, after further consideration, 180 
unnecessary, in and out of Court, prevented, 62 
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PERSONAL ESTATE, 

accounts of, 51, Appendix, 195—199 
administration of, by writ, 24 — 28 

on summons, 1 — 6. See Cebditoes' Actiox, Pakties. 
appointed, is liable to debts, 165 
apportionment of costs between, and realty, 158 
exoneration of, from mortgage debts, 174 

generally, 156, 164 
outstanding, inquiry as to, 51, Appendix, 195—199 
parties in administration of, 1, 24, 42 
primarily liable to costs and debts, 156, 164 
pure and impure, apportionment between, 159, 176 
summons for administration of, 1 — 6 

PERSONAL REPRESENTATIVE, 

necessary party to action for administration of assets, 34 
proof of title of, 13 
And see Administbatoe, Executoe. 

PETITION, 

after further consideration, 180 

PLAINTIFF. See Paeties. 

PLEADINGS, 

default of, judgment in, 19, 21 

PLEDGE, 

redemption of, specifically bequeathed, 174 

POWERS 

of appointment, exercise of, makes property assets, 165 
chief clerk, 91 
executors and trustees, how far controlled by Court, 54 — 59 

PRACTICE. See Acooitnt, Administration, Chambees, Ikquiries, Sum- 
mons, &c. 

PREFERENCE, 

by executor between creditors, 65, 58 
And see Prioeities. 

PRIORITIES, 

application of assets, inter se, 164 

costs of parties, inter se, 151 — 156 

creditors have none out of equitable assets, 168 

Crown debts, 163 

debts, inter se — 

Crown, 163 

judgment, registered and unregistered, 163 

rales and taxes, none for, 172 

rent, none for, 162, 172 
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PEIOEITIES— con«i»i««;, 
debts iiUcr se, 

simple contract and specialty, pari passu, 162 
voluntary bonds and covenants, 107, 173 
wages, none for, 172 
legacies, generally, 176 
old law, under, 161 
And see Exokeration, Makshallino, Personal Estate, Eeal Estate. 

PEOBATE, 

conclusive, how made against heir, 14, Appendix, 194 
must be obtained before judgment, 27 

PEOCEDUEE. See Account, Administkation, Chambers, Inquiries, 
Summons,' &c. 

PEOCEEDINGS, 

costs of persons attending, 92 — 95 
order of course to attend, 48 

PEOOF, 

of claims, 117 — 121. See Claims. 
debts, 102 — 117. See Ckeditoe, Debts. 
will, 13. 



BATES, 

no priority for payment of, 172 

EEAL ESTATE, 

administration of, 7, 29, Appendix, 196, 197, 199 

not in single creditor's action, 9, 29 
not without administration of personalty, 29 (») 
appointed, is liable to debts, 165 
apportionment of costs between, and personalty, 158 
assets for payment of debts, 167 (A) 
charged with debts, 164 

creditor, not administered at suit of single, 9, 29 
contribution by devisees of, 95 {k) 
cos-ts of administration of, 158 
descended, liable to debts, 164, 167 (^) 

and aliened for value, 166 
devised, liable to debts, 164, 167 (*) 

in trust for payment of debts, 164 

is specific, though residuary, as against legatees, 157, 165 
equitable assets, 167 (fc) 
Indian, is personal assets, 164 (o) 

inquiry as to, and incumbrances. Appendix, 196, 197, 199 
mortgaged, sale of, 154, 196 (c) 
order of liability of, for payment of debts, 164 

payment of debts out of, 163 
parties in administration of, 7, 29, 39 
rents of, account of, not ordered at the hearing, 196 {d) 
residuary devise of, is specific, 157, 165 
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REAL ESTATE— a)jrfmM«d. 

sale of, by consent of mortgagee, 196 (o) 

conditional order for, in creditors' action, 196 

conduct of, 124 

in District Registry, 191 

ordered on summons, when, 7 

under judgment or order, 95 
specifically devised, how far liable to debts, 165 
summons to administer, when applicable, 7 
who may sue for administration of, 7, 29. See Parties. 
And see Assets, Ckeditobs' Action. 

RECEIVER, 

appointed before legal personal representative constituted, 32 
claim for, 8 

not appointed, when administrator ad litem appointed by Probate Divi- 
sion, 31 
when appointed against executor, 58 

RECOVERY OE LAND, 

what claim may be joined in action for, 29 (r) 

REDEMPTION, 

of mortgage at creditor's valuation, 171 

REFUNDING, 

when ordered for payment of debtf^ 116, 119 

REGISTRATION, 

of judgment, priority secured by, 163 

RELEASE, 

question of, cannot be tried in summons action, 5 

RENT, RENTS, 

account of, not directed until deficiency shown, 1 96 (d), 

debt for, has no priority, 162, 172 

distress for, whether allowed where estate insolvent, 172 

REPRESENTATION, 

of cestuis que trustent by trustee, 40, 43 
class by one or more members, 44 
persons interested in personalty by executor, 42 

REPRESENTATIVE, 

appointment of one to represent a class, 44 
dispensed with, 39 
And see Administratok, Executok, Pbbsonal Rbpkesentative. 

RESIDUARY LEGATEE, 

administration at suit of, 1, 24 
costs of, 139 
refunding by, 116, 120 
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EESIDUE, 

costs payable out of, 189, 156 

debts payable out of, 164 

of real estate, devise of, is specific, 157, 165 

RETAINER 

of his debt by executor or administrator, right of, 55, 156, 163, 166 
by heir or devisee, whether any, 167 (i) 

RULES AND ORDERS, 
Bankruptcy Rules, 1870 
r. 77 : 173 
rr. 78—81, 101 : 171 
r. 136 : 172 

Chanceky Funds Rules, 1874 
r. 10 : 133 
rr. 36, 61—67 : 68 

Consolidated Orders of the High Court of Justice, 1860 
Ord. VII. (Persons under disability) 

r. 1 : 13, Appendix, 194 

r. 5 : 45 

r. 6 : 49 

r. 7 : 49 
Ord. XXI. (Setting down and hearing) 

r. 10 : 128, 129 
Ord. XXIII. (Judgments and orders) 

rr. 2, 9 : 181 

r. 14 : 51 

r. 18 : 49 

r. 19 : 46 

r. 20 : 47, Appendix, 195 
Ord. XXXV. (Prooeedhigs in Chambers) 

rr. 7—9 : 3 

r. 13 : 96 

r. 15 : 86 

r. 16 : 87, 93 

r. 18 : 45 

r. 19 : 52, 53 

r. 20 : 94 

r. 22 : 86, 123 

r. 23 : 124 

n-. 26—28 : 90 

r. 29 : 91 

r. 30 : 92 

rr. 33, 34 : 90 

rr. 35, 36 : 103 

n: 37, 38 : 118 

r. 39 : 103, 118 

r. 40 : 105, 118 

r. 41 : 118 
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RULES AKD ORDERS— coJriin jjed. 
Consolidated Orders oe the High Cottrt of Justice, 1860 
Ord. XXXV. (Proceedings in Chambers) 

rr. 43, 44 : 119 

r. 45 : 100 

IT. 46, 48 : 97 

rr. 49, 50 : 88, 100 

rr. 51, 52 : 98, 100 

rr. 53, 54 : 100 

r. 55 : 98 

r. 56 : 100 
Ord. XXXVII. (Time) 

r. 10 : 49 
Ord. XL. (Costs) 

IT. 24, 25 : 111 
Ord. XLII. (Miscellaneous) 

rr. 9, 10 : 110 

r. 11 : 119 
Sched. K., No. IL : Appendix, 193 
Sched. L. : Appendix, 201 
Ord., May 27, 1865 : 102—105, 112, 113, 118, 133 

CoOTiTY Court Rules, 1875 
Ord. II., r. 14 : 181 
Ord. XX. : 188 
Ord. XXIX. . 189 
r. 4 : 190 

Registrars' Notice, 1877 : 19—21 

Registrars' Regulations, 1860 : 129 

Regulations, August 8, 1857 : 45, 86, 96 

Rules of the Supreme Court, 1875 
Ord. I. (Commencement of Action) 

r. 1 : 8 
Ord. II. ("Writ of Summons) 

r. 1: 8 
Od. III. (Indorsements of Claim) 

r. 2 : 8 

r. 4: 9 

r. 8 : 8, 22 
Ord. V. (Issue of Writ of Summons) 

rr. 4, 4a : 8 
Ord. IX. (Service of Writ of Summons) 

rr. 4, 5 : 45 
Ord. XI. (Service out of the Jurisdiction) : 6 

rr. 1, la : 36 
Ord. XII. (Appearance) 

r. 4: 190 
Ord. XIII. (Default of Appearance) 

1. 9 : 22 
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RULES AND ORDERS— ccmimwci 
Rules of the Supreme Coubt, 1875 
Ord. XV. (Application for Account) : 8, 23 

1. 1 : 22, 191 

r. 2 : 22 
Ord. XVI. (Parties) 

r. 7 : 43 

rr. 9, 9a : 44 

r. 12 : 41 

r. 12a : 45 

r. 12b : 9.? 

r. 17 : 116 
Ord. XVII. (Joinder of Causes of Action) 

r. 2 : 29 
Oi-d. XXIX. (Default of Pleading) 

r. 10 : 19 

r. 11 : 20 
Ord. XXXIII. (Inquiries and Accounts) : 23, 52 
Ord. XXXV. (District Registries) 

rr. 1, 4, 11—13 : 191 
Ord. XL. (Motion for Judgment) 

r. 1 : 21 

r. 11 : 18, 66, 68 
Ord. L. (Change of Parties) 

r. 4 : 46 
Ord. LI. (Transfers and Consolidation) 

rr. 1, 3 : 77 

r. 2a : 84 

r. 4 : 79 
Ord. LII. (Interlocutory Orders) 

r. 6a : 124 
Ord. LIU. (Motions) 

r. 4 : 19, 20 
Ord. LVIII. (Appeals) 

r. 15 : 88 

r. 19 : 188 
App. A. II., s. 1 : 9 
Add. Mules, 12 August, 1875 

Ord. VI., 1 : 135 
Add. Mules, 1875 (Costs) 

r. 21 : 95 
Orders of Court, 1877 

r. 1 : 189 

SALE, 

of real estate in adminLstration action, 95 
auction, by, in general, 96 
authority of Court, to order, 95 {!/,} 
conduct of, 124 
devised, how prevented, 95 {k) 
in District Registry, 191 
mortgaged, how obtained, 196 (c) 
when directed, fl,^ (//), Appendix, 106 
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SALE — contimted. 

powers of, controlled by Court after judgment, 58 
summons action when executors have, 7 

SECURED CREDITOR, 

rights of, when estate insolvent, 169 — 172 

SECURING ASSETS, 

by payment into Court, 60 — 68 

SECURITY 

for costs, 113 

repayment by legatees unusual, 182 

SEPARATE ACCOUNT, 
fund carried to, 180 

SERVICE, 

dispensing with, 45 
entry of memorandum of, 46 
of administration summons, 3 
copy of judgment, 47 
notiee of judgment, 40 — 49 

binds persons served, 47 
out of the jurisdiction, 6, 36, 47 
substituted, 45 

upon infants, lunatics, and married women, 44, 45 
And see Notice. 

SET-OFF, 

costs or debt, of, against legacy, 145 

mutual credits, of, when estate insolvent, 81, 173 

SHORT CAUSE, 

further consideration, on, 129 
setting down, 12, 20 

SIMPLE CONTRACT DEBTS, 
order of payment of, 161 

SOLICITOR, 

and client, when costs paid as between, 149, 151, 153, 155 

costs of, when executor or trustee, 147 

nomination of one, by Judge, to represent a class, 94 

SPECIALTY DEBT, 

priority of, none under present law, 161. And see Debts. 

SPECIFIC 

bequests, no account of, ordered in beneficiary's action, 51 (g) 
and devises, order in which resorted to for costs, 167 

debts, 164, 165 

devise, residuary, is, 157, 165 

STATEMENT OF CLAIM, 

copy to be left at chambers, 86 
when necessary, 21 
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STATUTES, TABLE OF, 

5 Geo. 2, c. 7 (Land in Colonies), s. 4 : 164 

36 Geo. 3, c. 52 (Legacy Duty), 68 

37 Geo. 3, o. 135 (Legacy Duty), 68 

38 Geo. 3, c. 87 (Executors), ss. 1—3 : 37 
9 Geo. 4, c. 33 (Land in India) : 164 

3 & 4 "WilL 4, c. 27 (Limitation of Actions), s. 42 : 119, 173 

c. 104 (Real Estate made Assets) : 13, 167 

u. 108 (Dower Act) : 177 

4 & 5 "Will. 4, c. 82 (Repealed by 42 & 43 Vict. c. 69) : 6 
13 & 14 Vict. c. 35 (Turner's Act), 

8. 19 : 4 
s. 28 : 132 
15 & 16 Vict. c. 80 (Masters in Chancery Abolition), 
s. '26 : 126 
s. 30 ; 91 
s. 33 : 88 
s. 34 : 98 

15 & 16 Vict. c. 86 (Chancery Procedure Act, 1852), 

s. 42, r. 1 : 24 ; rr. 2, 3 : 29 ; r. 6 : 26 ; r. 8 : 40, 44, 

47, 48, 49 ; r. 9 : 40, 43 
<i. 44 : 84 

s. 45 : 1, Appendix, 193 
s. 46 : 3 

s. 47 : 7, Appendix, 193 
s. 52 : 46 
s. 54 : 75 
s. 55 : 95 
s. 57 • 182 

16 & 17 Vict. c. 51 (Succession Duty Act), s. 53 : 181 

17 & 18 Vict. c. 113 (Locke-King's Act), 174, 175 

19 & 20 Vict. c. 108 (County Courts), s. 21 : 185 

20 & 21 Vict. c. 77 (Probate Act), 

s. 64 : 14, Appendix, 194 
s. 74 : 37 
SB. 81—83 : 26 
20 & 21 Vict. c. 85 (Divorce Court Act), ss. 21, 25, 26 : 37 

22 & 23 Vict. c. 35 (Lord St. Leonards' Act), ss. 27—32 : 4, 37, 102 

23 & 24 Vict. <^. 38 (Lord St. Leonards' Act, 1860), s. 14 : 4 
25 & 26 Vict. c. 89 (Companies Act, 1862), 

s. 75 : 161 

s. 105 : 25 
28 & 29 Vict. c. 99 (County Courts Equitable Jurisdiction), 

s. 1 . 80, 184 

B. 3 : 185 

8. 9 : 187 

ss. 18, 19 : 188 
30 & 31 Vict, c, 69 (Locke-King's Act Amendment), 174, 175 
30 & 31 Vict. <i. 142 (County Courts), 

ss. 5, 8 : 187 

s. 14 : 186 

s. 34 : 172 

s, 80 (9) : 169 
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STATUTES, TABLE OY—omtimied. 




32 & 33 Vict. c. 46 (Assets) : 56, 141, 161 




s. 12 : 171 




s. 16 (5) : 169 




32 & 33 Vict. c. 71 (Bankruptcy Act, 1869), 




ss. 31—40 : 163, 171 




s. 87 : 169 




35 & 36 Vict. c. 44 (Chancory Funds Act, 1872), ss. 14, 15 : €8 




36 & 37 Vict. 0. 66 (Judicature Act, 1873), 




s. 16 (1) : 1 




s. 24 (5) : 80 




s. 25 (2) : 165 




s. 25 (6) : 31 




s. 34 (2) : 188 




s. 34 (3) : 1, 8, 22 




s. 45 ; 188, 189 




H. 49 : 140, 149 




s. 66 : 190 




!i. 90 : 186 




s. 91 : 162 




s. 95 : 188 




37 & 38 Vict. 0. 57 (Limitation of Actions) : 109 




ss. 8, 10 : 119, 165 




38 & 39 Vict. c. 50 (County Courts), s. 6 : 189, 190 




c. 77 (Judicatui-B Act, 1875), s. 10 : 56, 107, 111, 161, 


162, 


168, 172, 178 




40 & 41 Vict. c. 34 (Locke-King's Act Amendment) : 174, 175 




44 & 45 Vict. c. 68 (Judicature Act, 1881), s. 2 : 1 




45 & 46 Vict. c. 75 (Married "Women's Property Act, 1882), 167 




s. 1 (2) : 45 




ss. 2, 5, 12 : 31 





STAYING DISTRIBUTION OF FUNDS, 
for benefit of creditors after certificate, 114 
pending an appeal, 183 

STAYING PROCEEDINGS, 69—85 
after administration judgment, 69 

foreign judgment, 79 
concurrent actions (quod vide), 69 — 77 
consolidation with a view to, 72 
costs, 75 

executor, against, 80 
foreign Courts, in, 79, 82 
High Court, in, not now hy Chancery Division, 80 

not in, may still be stayed by Chancery Division, 82 
Palatine Court, in, 72 
upon whose application, 69 
when plaintiff's title gone, 48 
which action will be stayed, 70 
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SUMMONS, 

for administration, under 15 & 16 Vict. o. 86, 

personal estate, 1 
real estate, 7 
form of, Appendix, 193 
in what cases applicable, 2 — 7 
parties to, 1, 7 
v,s^ial order only will be made, 2, 5 

TAXES 

no priority for, 172 

TESTAMENTAKY EXPENSES, 159 

TIME 

for appeal from Chambers, 89 

appearance to administration summons, 3 
applications to vary certificate, 98 
claims lq Chambers, 112 
signature of certiiioate by Judge, 98, 100 
taking Judge's opinion on certificate, 88 

TRANSFER, 

from Chancery Division to Queen's Bench Division, 50 (J) 
County Court to High Court, 185 
one branch of Chaucery Division to another, 77 
Queen's Bench Division to Chancery Division, 84 
High Court to County Court, 185, 187 
District Registry to London, 192 
when transfer and when dismissal the proper course, 186 
And see Payment into Cotjbt, Stating Peocbedings. 

TRUST, 

breach of, executor made liable for, on further consideration, 16, 17, 132 
of co-executor, liability for, 65 
not chargeable in summons action, 5 
for payment of debts and legacies, 164 (m) 

TRUSTEE, 

appeal for costs by, 149 

breach of trust by, not chargeable in summons action, 5 

costs charges and expenses, right to, 149 

costs of suit, entitled to, in priority to all other parties, 151 

when deprived of, 141 
disclaiming, costs of, 152 

discretion of, when controlled by Court, after administration judgment, 54 

generally, 57 

not before judgment, 56, 58 
heir, when regarded as, 151 
severing in defence, costs of, 147 
And see Executor. 

TURNER'S (SIR G.) ACT (13 & 14 Vict. c. 35), 4, 132 
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VOLUNTAEY 

assignment of debt, whether now suflcient to support creditors' action, ! 
bond or covenant, whether postponed to other debts, 107, 161 (6), 173 
covenant sufficient to support creditors' action, 25 

WAGES, 

no priority for payment of, 172 

WIFE. See Feme Covert. 

WILFUL DEFAULT, 

account for, not ordered on summons, 5 

ou further consideration, when ordered, 16, 17, 132 
only on special case made, 15 — 18 

WILL, 

evidence of, what, 13, 14 

WITNESS, 

in Chambers, 91 
refusing to answer, 92 

WEIT FOR ADMINISTRATION, 
indorsement on, 8, 9, 22 
title of, 8 
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LANDS CLAUSES CON.'iOLIDA- 
TION ACT— 

Lloyd 13 

LATIN MAXIMS 28 

LAW DICTIONARY— 

Brown - .26 

LAW MAGAZINE and REVIEW . 37 

LEADING CASES— 

Common Law 25 

Constitutional Law . , . , . 28 

Equity and Conveyancing ... 25 

Hindu Law . ." . . v . . 28 

International Law 43 

LEADING STATUTES— 

Thomas 28 
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PAGE 

LEASES— 

Copingei ........ 45 

LEGACY AND SUCCESSION— 

Hanson lo 

LEGITIMACY AND MARRIAGE— 

See PRIVATE INTERNA- 
TIONAL LAW. 
LICENSES— .y« MAGISTERIAL LAW. 
LIFE ASSURANCE- 

Buckley . i5' 

' ReiUy 29 

LIMITATION OF ACTIONS— 

Banning 42 

LUNACY— 

Renton 10 

Williams 7 

MAGISTERIAL LAW— 

Greenwood and Martin .... 46 
MAINE'S (Sir H.), WORKS OF— 
' Evans' Theories arid Criticisms . 20 
MAINTENANCE AND DESERTION. 

Martin 7 

MARRIAGE and LEGITIMACY— 

Foote . , 36 

MARRIED WOMEN'S PRO- 
PERTY ACTS— 

Brown's Edition of Griffith . . 40 
MASTER AND SERVANT— 

Eversley 9 

MERCANTILE LAW ..... 32 

Campbell 9 

Duncan . .... . . . . 33 

Hurst and Cecil ... . . . 11 

Slater .....'.... 7 

See SHIPMASTERS. 

MERCHANDISE MARKS— 

Daniel . . . . , . , . . 42 

MINES— 

Harris 47 

MONEY LENDERS— 

Bellot and Willis 11 

MORTMAIN— 

i-ec CHARITABLE TRUSTS. 

NATIONALITY-^.y(!e PRIVATE IN- 
TERNATIONAL LAW. 

NEGLIGENCE— . 

t - Beven 8 

Campbell 40 

IJEGOTIABLE INSTRUMENTS— 

.. 'WiUis,..;,. , . 14 

NEWSPAPER LIBEL— 

Elliott . . . : 14 

OBLIGATIONS— 

Brown's Savigny ...... 20 

PARENT AND CHILD— 

Eversley ........ g 

PARLIAMENT-- 

Taswell Langmead . . , .• , 21 
Thomas .28 
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PARTITION— 

Walker 43 

PASSENGERS— 

See "MAGISTERIAL LAW, 

„ RAILWAY Law. 

PASSENGERS AT SEA— 

Kay .......... I^ 

PATENTS— 

Daftiel 42 

Frost 12 

PAWNBROKERS— 

5-ec MAGISTERIAL LAW. 
PETITIONS IN CHANCERY AND 
LUNACY— 

Williams 7 

PILOTS— 

Kay 17 

POLICE GUIDE— 

Greenwood and Martin . . ' . . 46 
POLLUTION OF RIVERS—' 

Higgins. . . . . , / , . 30 

PRACTICE BOOKS— 

Bankruptcy 15 

Companies Law .... 29 and 39 

Compensation . . ... . . .13 

Compulsory Pui:chase .... 19 

Conveyancing . • ; . . . . 45 

Damages 31 

Ecclesiastical Law 9 

Election Petitions ..... 33 
Equity . . . . . . 7, 22 and 32 

Injunctions 44 

Magisterial. ....... 46 

Pleading, Precedents of . . . 7 

Railways 14 

Railway Commission . . . , 19 

Rating 19 

Supreme Court of Judicature . . 25 

PRACTICE STATUTES, ORDERS 
AND RULES— 

Emden 11 

PRECEDENTS OF PLEADING— 

Cunningham and Mattinson . . 7 

Martinson and Macaskie ... 7 

PRIMOGENITURE^ 

Lloyd 13 

PRINCIPLES— 

' Brice (Corporations) , . . , . 16 

Browne (Rating) 19 

Deane (Conveyancing) .... 23 

Harris (Criminal Law) .... 27 

Houston (Mercantile) .... 32 
Indermaur (Common Law) . .24 

Joyce (Ittijumitions) ' ..... 44 

Ringwobd (Bankruptcy) . . i ij 

Snell (Equity) 22 

PRIVATE INTERNATIONAL LAW— 

Foote ...;,.',.. 36 
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PROBATE— 

Hanson lo 

Harrison 23 

PUBLIC WORSHIP— 

Brice 33 

QUARTER SESSIONS— 

Smith (F.J.) 6 

QUEEN'S BENCH DIVISION, Practice 
of— 

Indermaur . \. 25 

QUESTIONS FOR STUDENTS— 

Aldred . 21 

Bar Examination Journal • • • 39 

indermaur 25 

Waite ■•. . . 22 

RAILWAYS— 

Browne 19 

Godefroi and Shortt ..... 47 

RATING— 

Browne 19 

REAL PROPERTY— 

Deane 23 

Edwards 16 

Tarring 26 

RECORDS— 

Inner Teiijple 11 

REGISTRATION— 

Elliott (Newspaper) .... 14 

Seager (Fmrliamentary) .... 47 

REPORTS— 

Sellewe 34 

Brooke 35 

Choyce Cases 35 

Cooke ... 35 

Cunningham 34 

Election Petitions ... . . 33 

Finlason 32 

Gibbs, Seymour Will Case . . 10 

Kelyng, John 35 

Kel)mge, William 35 

Rdlly 29 

Shower (Cases in Parliament) . 34 

ROMAN DUTCH LAW— 

Van Leeuwen 38 

ROMAN LAW— 

Brown's Analysis of Savigny . . 20 

Campbell 47 

Harris 20 

Salkowski 14 

Whitfield 14 

SALVAGE— 

Jones 47 

Kay 17 

SAVINGS BANKS— 

Forbes 18 

SCINTILLAE JURIS— 

Darling (C. J.) ...... 18 



SEA SHORE— i-AGB 

Hall 30 

Moore 30 

SHIPMASTERS AND SEAMEN— 

Kay . . '. , . 17 

SOCIETIES— 

See CORPORATIONS. 
STAGE CARRIAGES— 

See MAGISTERIAL LAW. 
STAMP DUTIES— 

Copinger . . . . : . ,40 and 45 
STATUTE OF LIMITATIONS— 

Banning ........ 42 

STATUTES— 

Craies 9 

Hardcastle 9 

Marcy 26 

Thomas 28 

STOPPAGE IN TRANSITU— 

Campbell 9 

Houston , 32 

Kay 17 

STUDENTS' BOOKS . 20—28, 39, 47 
SUCCESSION DUTIES— 

Hanson 10 

SUCCESSION LAWS- 

Lloyd . . . . . . . . .- 13 

SUPREME COURT OF JUDICA- 
TURE, Practice of— 

Cunningham and Mattinson , -. i J 

Indermaur 25 

TELEGRAPHS— 

See MAGISTERIAL LAW. 
TITLE DEEDS— 

Copinger 45 

TORTS - 

Ringwood .13 

TRADE MARKS— 

Daniel 42 

TREASON— 

Kelyng .35 

Taswell-Langmead 21 

TRIALS— Barflett, A. (Murder) . . 32 

Queen v. Gurney 32 

ULTRA VIRES— 

Brice . 16 

USAGES AND CUSTOMS— 

Browne 19 

Mayne 38 

VOLUNTARY CONVEYANCES— 

May 29 

WATER COURSES— 

Higgins , ... 30 

WILLS, CONSTRUCTION OF— 

Gibbs, Report of Wallace v. 
Attorney-General ..... 10 
WORKING CLASSES, Housing of 

Lloyd 13 
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Third Edition, in 8vO, price 2IJ., cloth, . ^ 

THE LAWS OF INSURANCE : 

jFtw, Htfr, accitient, anti <!Ru,at?intee, 

EMBODVmG ■ 

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN* AND 

CANADIAN COURTS: 

By JAMES BIGGS PORTER, 

\ _ _ _ OF THK INNER TEMPLE, BARRISOtEI^T -LAW. 

ASSISTED BY 

lih- : tw.-FEILDEN CRAIES-M.A., AND THOMAS. S., UTTLEy 

-• r . 'i 1. .. lii '-OF THE INNER TEMlPLE, BARRIST^ItS-AT-LAW. - I :, . 

S I'' We find little change in the scope of the book, bu^ 4;he cases decided since ^887, some of them are 
of considerable importance, together'^ith the new Statiite X.aw relating to the subject, have all been 
properly placed, and make the third edition as ValuSible as its preaedelssti^. We do not hesitate to 
recommend this book to the continned favourable atteS^on of the Legal profession."— Z.aa» youmal, 
\l " This work, whSch in the present edition has been ttpught down to the latest d^te^ was originally 
gi^Iished^by^Mr. Porter in 1884, with the view of supplying a concise treatise^ on theLaws-pf In- 
stances within the 'compass of a moderate sized volume, and we have no hesitation in^ayiog' how 
excellently thtatithdr has attained that objectj whileOdverlooking or omitting nothing, of importance. 
The bookis-ofte'Hfigiseaft value."^/r2jA..Z.iiw TYwwj. -^ _ •, r'p ,, j ' ,j)^,^„ ^ 

, " The issue of a third edition calls for little more thati'a record of the fact, for the previoiik editions 
of the 'book established its reputation as a lucid and exhaustive examination of the subject ^d^ak wftB^ 
It is still, so far £ts we know, the only book which enllivaces the .whQie J^w of. Insurance (excepting 
marine) and the present edition is as clear and concise as ever," — Manchester Guardian. 

" The third edition of Porter's most excellent and concise treatise on the laws relating to Insurance 
is now before us, and those with any knowledge of, or experience in, insurance, affairs, of awy class or 
description^ will know that, with the name of the author, quoted, the cQntents will be at;, ftnce iTiclusive, 
t^l^ar, ponpise, anfl reliable. , . . . . . Should certainly tie on the shelves of every insuranj^e-^office, 
and in the possession of evefy broker, as well as a necessary* additidn to a lawyer's \\hTax^'-^Z,iverpoo£ 
Journal of Coinmefcii- ' ' fZ^ j^ CZ:_»<5ef^(_i_ji''* L 



-i.\ ■- In Royal 1 2m0j price 26^.,' cloth, 

QUARTER SESSIONS PRACTICE, 

A VADE MECUM OF GENERAL PRACTICE IN APPELLATE AND 
CIVIL CASES AT QUARTER SESSIONS'. 

By FREDERICK JAMES SMITH, 

OF THE MIDDLE TEMPLE, BARRISTER- AT- LAW, AND RECORDER OF MARGATE. 

■ Third Edition. In one volume, 8vo,price^ij,, clothj 

A COMPENDIUM OF THE LAW RELATING TO 

, EXECUTORS AND ADMINISTRATORS,: with an Appendix of 

_ Statutes, Annotated by means of References .to the Text. By. W. Gregory 
"Walker, B. A., Barrister-at-Law, and Edgar- J. Elgood, B.C.L., M.A., 
Barrister-at-Law. Third Edition by E. J. Elgood, B.C.L., M.A. , , , i 

Mr. Walker is fortunate in his choice of a sub- 



*' We higbly approve of Mr. Walker's arrange^ 

ment The Notes are full, and as far as we 

have been able to ascertain, carefully and accurately 
compiled. . . ... ..-;;. We can commend it as bearing 

on. its face evidence of skilful and careful labour, 



dpi ive antidpate that it will be found a very 

' ^ptable. suDsl ' 
of the much, esteemed and valued Williams. 



a'b^ptable- substitute for the ponderous ^omes 
of the much 
I,aw Times. 



ject, and the "power tof Creating it sucfciilctly ; for 
the ponderous tomes of Williams, hoi^ver ^tisfa^, 
tory as an a^uthorlty^ are necessarily inconvenient 
fbr refererice ks Well as expensive. ...',, On the 
whole we are inclined to think the book a good and 
useful.one."— ^aw yiwrwa/. , . 



In royal i2mo, price 4J,, cloth, 
A DIGEST OF THE LAW OF 

PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 

AND THE CASES DECIDED IN" THE CHANCfeRY AND COMMON LAW DIVISIONS 

FROM NOVEMBER 1875 TO AUGUST 1880. 

By W. H. HASTINGS KELKE, M.A., Barrister-at-Law. 



STEVENS &- HAYNES, BELL YARD, TEMPLE BAR, >j 

Second Edition, in 8vo, price 9^., cloth, 

THE LAW OF MAINTENANCE AT^D DESERTION, 

AND THE ORDERS OF THE' JUSTICES THEREON. ; Second 
Edition, including the LAW. OF AFFILIATION and BASTARDY. With 
an Appendix of Statutes and Forms, Including the Summary Jurisdiction (Married 
Womens') Act of, 1895. By Temple Chevallier Martin, Chief Clerk of the 
Lambeth Police Court, Editor of the " Magisterial and' Police Guide, " &c. , and 
George Temple Martln, M.A., of Lincoln's Inn, (Bartister-at-Law. 

Third Edition. Crown 8vo, in prepamtion, 

THE LAW OF ARBITRATION AND AWARDS; 

With Appendix coritaihiii^ Lord Denman's ARBITRATION BILL, AND 
STATUTES RELATING TO ARBITRATION, and a collection of Forms 
and Index. Second Edition. With a Supplement containing an Abstract of the 
Arbitration Act, 1889. By Joshua Slater, of Gray's Inn, Barrister-at-Law. 
*»* The SuppleTHent can be kad separately price 6d. . . ,-''.i'' 

a : i- .i ' — ■■ --^ 

In crown 8vo, price 6s., cloth, 

THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slater, of Gray's Inn, Barrister-at-Law; 
In 8vo, price I zr., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Addenda giving the Alterations under the 
New Rules of Practice. By Clarence J. Peile, of the Inner Temple, 
Barrister-at-Law. < 

In one volume, 8vo, price i8j., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY. 

Including THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDING-UP PETITIONS, PETITIONS RELATING 
TO SOLICITORS, INFANTS, Etc., Etc. 'With an Appendix of Forms 
and Precedents. By Sydney E. Williams, Barrister-at-Law, 

Second Edition, in 8vo, price 28^., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence, ; a^d 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the Present Time. 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION. 

By miles walker MATTINSON, of Gray's Inn, Barrister-at-Law, and 

STUART CUNNINGHAM MACASKIE, of Gray's Inn, Barrister-at-Law. 

REVIEWS. 

' ' The notes are very pertinent andsatisfactory : the introductory chapters on the present-system of pleading 
are excellent, and the precedents will be found very useful."— /wA Laiu Times. ■ x. • • , 

"A work which, in the compass of a single portable volume, contains a brief ireatise on the i-rinoiples 
and Rules of Pleading, and a carefully annotated body of Forms which have to a great extent gone through 
the entirely separate sifting processes of Chambers Court, and Judges Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine."— iaio Magazine and Review. 
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Second Edition, in two volumes, royal 8vo, price ^sx., cloth. 

NEGLIGENCE IN LAW 

Being the Second Edition of "Principles of the Law of Negligence," 
Re-arranged and Re-written. 

By THOMAS BEVEN, 

OF THE INNER TEMPLEj BARRISTER-AT-LAW ; AUTHOR OF^ " THE LAW OF EMPLOYEftS* LIABILITY 
FOR THE IlEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS." 



REVIEWS, 



" These volumes, says Mr. Beven in the preface, maybe regarded asasecond edition of his * Principles 
ol the> Law of Negligence,' in so far as the subjects treated of in both books are the same ; and chc 
materials collected in the one have been used without reserve in the other. As to anything beyond this, 
he continues, the present is a new work. The arrangement is altogether different from that previously 
adopted. Nearly a half of the contents of these volumes is absolutely new, and qf the remainder there 
is very little which has ngt b^en materially modified, if not in substance, yet in expression. . . ; 

" Upon its first appearance, the '.Frincifiles of the Law ,of Negligence ' was at once reos^iized as a 
work of the highest imjiortance, and the ability and industry which Mr. JBeven had brought to bear upon 
his task laid the profession under no ordinary obligation. The service which he then rendered has been 
greatly increased by the production of this second ^edition, and the book deserves a place in the first 
rank among authoritative expositions of the law. . „ 

' " The chi^f charactemstic of Mr. Beyen s giethod is thoroughness. ' He is not himself in a hiuiy, ;and 
it is certainly useless for hi^ readers to be so. The law is to be found in his pages, apd, when found^ it is 
clearly ^hunbiated ; but it is always deduced from a full and discriminating examination of maltitudmous 
e^e^ — English and American — and readers must be contjcnt to survey, leisurely and cautiously, with Mr. 
Seven, the whole field: of jujdicial exposition, and to follow his own careful and elaborate criticism, if they 
would gain t^e full benent of the results at which he aniVes. The book is not meant to be taken up 
for a hasty reference, and often the lawyer may find_ it more convenient to resort to a treatise more concise. 
On the other hand, it will be an invaluable comiKuuon in the consideration of any matter which requires 
research, and the style and arrangement are such that, whether the book is used for purposes of business or 
of general study, it cannot fail to prove deeply interesting. . . . 

_ "The above account is but a sketch of Mr. Seven's great work. It is impossible within the present 
limits to give an adequate ideg^ of ^e variety of topics which are included, of the learning and patience with 
which they are -discussed. ' Negligence ' may only be an aspect of tne law; but the treatment here 
ac^rfled j^o it throws into pronfinetace a host] of questions of the utmost; importance, both practically and 
theoretically. By his contribution to the due understanding of these Mr. Beven has placed the profes- 
sion under a lasting obligationi ^n obligation which no reader of his work will £ail to x&aXu»."~-Solicitors* 

"The book upon. which this is founded^ and v/hich is in a measure a former edition of the present 
volumes, has made Mr. Beven an authority on the subject of the law of negligence. He has, in writing 
tiiese volumes, made full use of his former labours ; but he claims that in reality the present work is a 
new one, and his claim is justified. . . . Just occasionally a well-written and ably-conceived law 
book is published, and such a one is this of Mr. Beven' s. We think that to compare it with other books 
on the subject would be impossible ; it stands easily the be$t book on the subject. In clear exposition of 
law, for good classification of subject-matter, for accuracy of detail, and for every arrangement to &cili- 
tate reference it cannot be beaten. We may congratulate Mr. Beven upon the accomplishment of his 
laborious task ; he has given to the profession a valuable work, and Qne which will enhance bis reputation 
as a writer on'the Law of Negligence."— Zaw Journal^ August 3, i8gs. 

"^He has treated the well-known subject of Negligence in a scientific way, and has not been content with 
nierely collecting, in more or less relevant positions, a number of cases which anyone could find for himself 
in any Digest of Law Reports, but has endeavoured to reduce from the chaos of decided cases a systematic 
study of the subject, with clear enunciations of the principles he finds governing the various decisions. In 
the arrangement of the book the author \i& been very happy in his method, a by no means easy task in the 
treatment of a subject in which each branch of it in reality overlaps another. ... A good index and 
clear type increase the value of a book v^ich will without doubt receive the hearty commendation of the 
profession as a successful completion of the author's ambitious task. " — Law Times, 

" In respect of the style of treatment of the subject,- the book must be highly commended. It will be of 
service to every lawyer who wishes rather to get an intelligent understanding of the I-3W of Negligence, 
than merely to find correct and reliable legal propositions for practical use, and that whether he be a student 
or a practitioner. To the student the work is valuable for the searching and well-sustained discussion of the 
cases ; and to the practitioner there are presented all the cases that bear on most points for which he may 
be in search of authority. One of the chief merits of the work is, that all the available authority on each 
point is collected and so arranged that It can be easily found." — ywridical Review. 

^ '• Contains evidence of much serious work, and ought to receive a fair trial at the hands of the profes- 
sion." — Laiv Quarterly Review, 
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Second Edition, in royal 8vo, price 38;., clotli, 

THE LAW OF THE DOMESTIC RELATIONS, 

INCLUDING 

HUSBAND AND WIFE: PARENT AND CHILD: GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

BV WILLIAM PINDER EVERSLEY, B.C.L., M.A., 

OF TKB INNER TEMPLE, BARRISTER-AT-LAW. 

**We are glad to see a second edition of Mr. Evetslfey'suseFul work. Thete is a convenience in' having 
the various subjects of which it treats collected in one volume, while at the same time each is handled 
with such fulness as to give the reader all the information he' could expect in a separate volume. Mr.r 
Eversley states the law with the most painstaking thoroughness,.and has made an exhaustive survey of ' 
all the relevant statutes and cases. ^ . Great caire has been taken to make; the present edition complete 
aad accurate, and a very full index adds to its util\%y."—Si?iic£(ors' journal. 

" Important statutes and cases have come into operation- silice the first edition, and this has induced 
Mr. Eversley to give the contracts of married women separate treatment. Careful revision to date how 
makes this treatise comprehensive and thoroughly reliable."'— /^«ot Times. 

".This is an important and almost a leading treatise on domestic law. T^ie; former edition was received 
with merited favour. Its. value has oecome _well .known, and now, after an interval ^f ^leven ye^rsi th^. 
learned author has hrqughe out a second edition."— irtw j^tfttrwd/. ' ' t- 'a/ /\ t ■ I ; 

^ "It is only necessary to refeif to Mr, Ever^Iey's learned and scholarlike work on * The Domestic Rela- 
tions,' a_ book wlilchVthough technically belonging to the forbidding ranks of ' Law Books,' is yeti full of 
human interest, and-written, moreover, in the'EhgKsh language." — Edinburgh Revieii), 

Second Edition, in one vb'ume, royal 8vo, price 32^., cloth, 
• THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

• ; i\i'y, SECOND EDITION. 

,B5f, E.QBERT CAMPBELL, M.A., 

OF Lincoln's inn, barrister-at-law; advocate of the scotch , bar, 

AUTHOR OF THE "laAv'oF NEGLIGENCE," ETC. 



**An accurate, careful, and exhaustive handbook on the subject with which It deals.' The excellent 
index deserves a special word of compiendation." — Law Qitfl.rterly Review^ - i , /_ ^ ; ! 

"We can, therefore, repeat what we said when reviewing the first edition — that the book is a contribu- 
tion of value to the subject treated of, and that .the MEritendeal^mith his subject carefully and fully." — 

La^ ^oj^i. ^^ .^^ r] r- ^.■'. 'Ija' 7 n n ! q 'J n i zi q p -A \ '. / n f, ''] J^J 

, 1 Second Edhion, in one volume, 8vo^ price 2Ss., cloth, i i j,-'' rlT 

A TREATISE ON 

THE CONSTRUCTION AND EFFECT OF 

STATUTE LAW.; ; .^HT 

with appendices cqntaijjing wori^sj and fl^ti^essions used jn statutes 
which have^been judicially or statutably construed, and ■■ 
• tht po'pular and short titles of certain statutes. 

By henry HARDCASTLE, Barrister-at-law. 

SECOND EblTJOI^,. REVISED: '4HD EML4RGED,'m.^, F. CHAIESj 

BARKISl!pR-AT-LAW. . 



" The result of Mn Craies' industry is a sound and good pfece of work; the new li^hi tlirowh' 
on the isubject since 185-9 having been blended with the "old in a' thoroughly workmanlike 
lasnner. Though less a student's manual than a practitioner's text book, it is the Sort of 
volume an intelligent perusal of which would educate a student better ithan' the reading of 
much substantiallaw."— A'ff^ar.faj' ^«/wjt/.<., V; L, . i; I'il , ' 
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Jburth Pdition, in 8vp, ,piice 30i-., cloth, . 

HANSgN'SjfiEitH DUmS,; being the. iomk Editmjof 

;' :. <he Acts JelkfiAg to , Estate Ehjtj} rinancej Prc^jate,- Legacy,! and |Suc«s|«)il 
'• ■ Duties.- Comprising'the 36 (Jeo: ni.'c. 52 ; 45 Geo. ftl. c. 28; SSGeofinf 
c. 184; and 16 & 17 Vict. c. 51; the Customs and Inland Revenue Acts, 
j^yj^t- ?•'.■♦ f^Hd 44 Vict, c.i 12; also the Newr gst^teriputycEmajicejActs, 
57 & 58 Vict. c. jo, ^ and S9 & 60 Vict, c •.2& : with, an .Jntroduction, 
Copious Notts, and References to all the Decided ' Cases 'in England, Scot- 
land.ai«J Ireland. ; An Appendix and a, full Index. j/BylALFJflSp -fJ^NSON, of 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy" and Suc- 
ces.sion Duties. Fourth Edition by Lewis T. Dibdin, M.A., D.C.L., and 
rF; H. L. Errjngton, M.A., Barristers-at-Law. ... . -, ■ ,,, ,v/" 

" It is remarkable how surely a really good legal 
treatise finds favour with the Profession. The late 
Mr. Hanson's edition of the Acts relating to " Es- 
tate; Probate, Legacy and .Sudcession Duties," is 

one of these The passing-' of the Finance 

Acts of 1894 and i896,haye,Baused the introduction 
ot,now matter. We recsfinise a decided improve- 
ment in the work, which we think wiU enhance its 



^' Of all'-the'-VdridUB treatises on the subjttSW 
which' the recent Acts haWe given birth, the one 
Under review strikesl^i 4S the fullest and best, and 
we heartily resammend. it to all seeking instructioD 
on these. dia«!uU statutes."— yraA Lcau limcA \r. 



In one Vblumei royal 8vo, 'prii-e %os. net. 



■'tm^].m km ffimnm m lunacy; ^- 

,W™ LtinacyActs, 1890-91 (ConsqlidalEd and 'Annotated) ; the Rules of Lunacy . 
I CoInm^ssl0^ers•; the Idiots Act, igSfti .the Vacating of Seats Act, 1886 ■ the' 

5 J<ules-m Lunacy .J the Lancashire County (Asylums and other powers) Act, 1801-j- 

the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ^ the CrimmJ 
1 Lunacy Acts, 1800-1^84; and a Collection of Forms, Precedents, &c. Bv A 

I WOOD RENT0N,''Barri3ter^it-Law. ..-^ i ' 

I V ■ Ti ; T' * Q In 8vo, price 30J., doth, '• r "> >■ \ ! 

jTHE PMCTICE' ON- THE CROWN SM 

I Of the Qneen;,s BeircS Diyjsldii of ffer Majesty's 'fflgh Court of Justice 

I (Fduhded on Corner's Crown Office Practice), includine' 
t Appeals from InferiorXourts ; with Apeendices of Roles and Forms. 
J slbo.jBiX F. H. .SHORT, Chief Clerk of the Crown Office, and ' "•' 

^ FRANCIS HAMILTON MELLOR, M.A., Barrist er-at-Lavir; 

- In.8vo, price 12J., doth, ;i 

THE CRaW-N aF-FICE-RULES AND FORMS, 1886. 

The Supreme Cour.t of Judicature Acts and Rules of the SupiSi*feiGour^i883, relating to 
the Practice on the Crown side of the Queen's Bench Division ; includine Appeals 
from Inferior Courts, Tableaf 6f Court lF4fefe>'I'cal4s of Costs ; together with Notes. 

In royal 8vo, 1877, price loj., cloth, >-»»'» 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

i ; ■ (WALLACE V. THE ATTORNEY-GENERALJ. '3Sia ';ir.'/ 

ReJ>«rted by FREDERICK WAYMOUTH GIBBS. C.B., Barrister-at-taw. 

• l.ATE r-BLLoW OF TRlhJTY COLL EGE, CAIVjBSIDGE. 

. .7/Aj-T.'-.a.Tr; In 8vo, iSifi?,. price i6x.,;elath, Yi) '-.-h . ' 

CHARITABLE TRUSTS ACTS, 1853, 1B5S, 188(r- 

Together with a Collection of Statute relating to qr. affecting Cha^ittEi ioieliidiBg: the 
-i tL-MprUnam Acts, Notes of Cases:fcom 1853 to the present time, Form&o* ^*S«> 
rations of Trust, Conditions of Sale^, and Gonveyanoe of Charily tirid, aod) W' 
.g Vfijiy capiDus Index.- Second Edition. • ^u "f ,^ua, «aw m 

By HUGH COOKE and R. G. HARWOOD. of the Chtfrity GommisSioB. 
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Ju^ Published, Demy 8vo, 152 pp. PHce "]!■. 6d. 

THE LAW RELATING 

UNCONSCrONABLE BARGAINS 

TNCIiUDJNG the Histofy of Usury to the Repeal of the Usury liaws,, -vtilh Appfendices, 
•^ containing a Digest of Cases, Annotated:; relating^.to Unconscionable Bargains, 
Statutes, and Forms for the iise of Practitioners. By Hugh H. L. Bellot, M.A., 
B.C.L., and R. James Willis, Barristers-at-Law. 'r>K'l{l i '>1 vi^l 

INNER TEMPLE RECORDS: A Calendar of the. 

Edited by F. A. Ind'EbWick, Q.C. Vol. I., 21 Hen. VH. (1505)— 4^ Eliz. 
(1603). Imperial 8vo.- Roxburg'he binding. 1896. 2CM. net. la 

>,•. ,dl 511^ .11- Hi'.- jural,-: lis 

— r^ ij^s^ — ' — ■ — *#— -i^ — J^ TiT ■!: — -I! iiT": 'J' i .rrt.-3^ B 

^ ,^ , « . , , 1 s'V ■-»:(. a —".JKQ-i'i .'lA'Ju 

. 1, )c, ) •. ,;j I1 ons Volume, ovo,. price 20s., cloth, . . ^jiuod s3i(j,nq -^ 1 ■' 

•■ i,.-- :j /,' fuT'l"- ' Mj. 'jtoJl-Kl -{J Iul»eil-{Il«-.jnaa 

1 ill!, r-sTTisoX Ti \—" '-"J a.lJ 

PRINCIPLES OF COMMERCIAL LAW; 

WITH AN APPENDIX OF STATUTES," ANNOTATED BY MEANS OF 
" REFERENCES TO THE TEXT. 

By JOSEPH HURST and LORD ROBERT CECIL, 

»■ - - OF'THE iNrtER^ -Temple, Barristers-at-Law. ■'■ 

"Their compendium, we believey ^11 beifoi^d a' really useful vpfiime, one for the lawyer and the 
business man to keeFfat his elbow, and whiehf ^nc^ giv-ing them all Irii^t they* require, w^ll place in their 
hands the key to' the ficher and more eliborale Treasures of the Law Which lie in larger and more eifhaus- 
tive works/' — L,a%o Times. k r-\ , . r~T rT r\ ' 

'*The object of the authors of this work, they tell us in their pre^e, & tc^ state^ within a ijioderate 
compass, the principles of commercial law. V^y considerable pairfs have obviouAy-'befeir expended on the 
task, and the book Ls in many respects a very serviceable one.' —Laiv Jonmal. 

Secon^EcHyohs' ih toysti 8vo, price ^5^^, cloth, 

RELATiaNSHIP'OF LANDLORD AND TENATfF: 

^-^S/O vi'-IT;] By, EDGAR FpA^ i ^ 14^ q^i, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

. .2ri-^'--j\."?'.',.0'> ' — i ^ ■ — — — - vv.>^';v\ Vi.0 

" Will be found of much v^ue tp practitioners, aijd when a second coition has given the author the 
opportunity of reconsidering andcarefiilly -revisinsf his statements irt deta'il_i>re think it will take its place 
as a very good treatise on thenjodern law of landlprdiand tenant." — SpliciiPX^' yeurnal, 

" Mr Foa is a bold man to' undertake the expositioa of a branch of law so full of difficulties and encum- 
bered by so many decisions 4S the Law of Landlord and Tenant. But I^is boldness is justified by. the 
aetfeBetit arrangement and flyWtf lucid statements whfch chaWctWiSe hiS ^a(>\r —LiMi^mM^KMiew. 
■ "Mr. Foa's is a compact work; triiatihg (i) of tbe creation <Jf the' reljlfloli6hi((: (iXthe ihfidiHfe of 
creation (distress) and deiin-niin«'ion Of thi relationship ; (3) modes and Wddiihts of deteritoiiJAiiaii. WS 
commend it to thiS attention of the PrbfiSiiori and predict for Foi on Laridlol-a aha Tehant a' VSVy Useful' 

"" W?'hL"rnothing but' prai^ for the Wk, and w'e', shall fe' isforiKhid' if it ddis Wb't' fiW i'dilt !*' 
confse of time 4s one of the best^if riot thi^b&t^work'fdr eVery-diiypfictfcer Oh'tlit siibjirt dif LMlord 

"" wSt'i^i^ anylhvidious tm^^ri With tolstirig' vWriis' ott t11<f ^UbJ ,«cl'.#^ Wa^^ 'fe WsS»; 
that Mr Foa's work indisputably possesses merit. . . . Our verdict on the bdolt ihu%t be a aaiMddJy 

etifilBiiw inStaifti' of accuracy and IVcidit*, Of «l!atinit»rt. Tht Vciruilie .shbald btffoiind iSefuIWoi imW, 
imdrcleaniess which bring it within the gr*4p of theTayltoMdl''-£»M.(S«4^rt^. "j ; 
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Second Edition. In royal 8vo, nearly ready, 

A TREATISE ON THE, 

LAW AND PRACTICE 

RELATING TO ' 

LETTERS PATENT FOR »¥ENTIONS. 

WITH AN 

APPENDIX, OF STATUTES, INTERNATIONAL CONVENTION, 
RULES, FORMS AND PRECEDENTS, ORDERS, &c. 

By ROBERT FROST, B.Sc. (Lond.), 

FELLOW OF THE CHEMICAL SOCIETY; OF LINCOLN'S INN, ESQUIRS, BARRISTER- AT-LAW. 

' " In our view i 
upon the subject c^ 
compilt^- entitles 'i 
ground, we iind hii 

great care and much labour have been devoted to the production of this treatise, and we think that patent 
agents, solicitors, the bar and the bench, may confidently turn for guidance and instruction to the pages 
of Mr. Frost." — Law Times. 

"Few practice books contain'so much in so reasonable a spate,- and we repeat that it will be found 
generally useful bypractitioners in this important l^nch of the law. ... A capital index concludes 
the book." — Law journal. ' 

*' Thjp book is, as itLprofespe^ohe, ^ tr^tiston j^ept ]avy^.and. pragtice, the .several iopicse^being -cm^ 
verii^^y Arraijged a^d ffliseuMfeaJn the M-tfeerf chapt&s wfieh form the boj^^af the 'fii^, ito^ #mcl 
w-e ^i^eijifeci^atutes ijilpsl anfl /btnisi .33ip |fei|t«nerv^ of tfeeUaw, 5p fer_sis_we haiejieen ableJtd tea 
tnem, appear to be clear and accurate, and the author's style is pleasant and good. . . . The book is 
a gc»pd,one,'and<willYmake its way. , The 'ind^x is bietter'|t^an.iusual'.; Both paper and type- are also 

exct^e^t.^''-^olicitOrs*Jourfuit. ' . j . - . , ^. 

' .1 '. ; r ' : ■ ; T \ f\ r^.'.V ^ //- ■; -: -< -i 

Second Edition. In two volumes, royal 8vo, price Soj., cloth, 

''a practical trea:tise ' on the' ■ 

LAW OF BUILDING AND 
ENGINEERING CONTRACTS, ,, 

And OF THE DUTIES and LIABILITIES of ENGINEERS, ARCHITECTS, 

SURVEYORS AND VALUERS, 

WITH AN APPENDIX! OF PRECEDENTS, 

ANNOTATED BY MEANS 9^ REFERENCE TO THE TEXT "AND TO CONTRACTS 

.Lx >A ~J . ' '''-Jin USE. .-■■'. ,.;:/; 

AND AN APPENDIX OF UNREPORTED CASES 
: ON BUILDING AND ENGINEERING CONTRACTS. 

I '^i^hI" ; By ALFRED A, HUDSON, 

' ' OP THE INNER' TEMPLB, BARRI5TER-AT<LAW. 



"" This IS a bqojc of great elaboration and completeness. It appears from the preface that the author has 
the twofold qualiiicatlon of technical knowledge of building, gained asan architect, and devotipq to the 
liegal aspects of building,^ engineeriiig, and shipbuilding contracts since h^ became a member of theiiu!.) 
• • V ? ''" °f 9??^tH'?4">XfS fifty large pages, and thjsy include, not merely English, but AmenBaRi 

and Colonial decisions The hookas a whole represents a large an^unt -of well-directed labour, and. 

it ought to becomclligs^^dard work on its subject."— ^^oAffzV^rj'ytfKrwa^,'! . ■ , ,. ' 

" A very full index completes the book. Mr. Hudson has strupk out a new line for himself, and pro- 
duced a work of considerable merit, and one which wilf probably be foiinct indispensable by practitioners* 
inasmuch asftcontainsagreat deal tha^is^not to be foupd elsewh|^e. The Table of Cases relets to all 
the reports'." — Law youmal. , 

" Mr. Hudson, having abandoned his profession of afl architect to become a barrister, hit upon the idea 
qf writiM this work, and he lias done it with a thoroughness which every houseowner would like to see 
bestoiy^cl upqn modern houses, . , . . The Index and Table of Cases reveal a vast amount of industiT 
!l>5?fPTO "P"?" .™'^'" ^° "* ^™" " "P".* surprised if Mr. Hudson does not reap the reward of his 
mboun. by obtaining a large and ^|)r«ciative public" — La-w Tiittes. . '. 
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Third Edition. In 8vo, price lew. 6rf., cloth, 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF "PRINCIPLES OP BANKRUPTCV," &C., 
AND LECTURER ON COMMON LAW TO THE INCORl'ORATKD LAW SOCIETY. 

"We tiay4always had a ^4ar liking ior this work, and are very pleased to see by the ai>peatanlie of 
a new Edition that it is appreciated by student-^. We consider that for the ordinary student who wants 
to take up a separate work on Torts, this is the best book he can read, for it is clear and explanatory, and 
has good.iUustraXive case,s, and. it is all contained in a very inodcst compass. . . --.^ .This Edition 
appears to have been thoroughly revised, ahd is, we think, iA m&ny respects improved."— liattw Students' 

" The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon~|l^ author."-r-Za]^» Times. 

"Mr. Ringwood'^ book i^% plain and straightforward introduction to this branch of the law."— Zaw 

*** Prescribed as a text-book by the Incorporated ^a.w Society of Ireland. 
Sixth Edition, in Svog price 2ij., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, &c. 

UNDER THK LANIpS : CLAJJSEg. CONSOLIDATION ACTS, THE RAILWAYS 
CLAUSES CONSOLIDATION aCtS, THE PUBLIC HEALTH ACT, 1875 ; 
THE HOUSING OF THE- WORKING CLASSES ACT, 1890; -,-..-, 
THE METROPOLIS LOCAL MANAGEMENT ACT i . ; , 

AND OTHER ACTs', 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 
By eyre LLOYD, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

SIXTH EDITION. 
By W. J. BROOKS, 

OF THE INNER TEMPLE, BARRISTERtAT-LAW. 



** In providiftg; the le^al profession with a i>ook -which contains the decisions oj the Courts oj Law aftd 
Equity upon the various statutes relating to the Law cf CompensatioTt, Mr. Eyre Lloyd has long since 
left all competitors in the distaiice, and his book jnay now be considered the standard wonk upon the sub- 
jhnSj The pmmfmr. Akjfdiffod/ii^lWit^ally khown,-^i^fts luciSi^^'pAreciSJM^&fgf^Uf WW 
f^^^ll i^Mfj^es oJf^^^t^iiM^lionSj and cot^dij^tS-^n ad^^ to ^therfyt^&^Wi^MeU f^t 
0fhrms under the Artizdns and Laootirers Act, iZy$,anti speci^nefis^ Bills qf CostSfWhichwuloe found 
a novtlfeature, extremely -useful to legal practitioners." — ^Justice op the Peace. 

. . - f . . ■■ T F . . t ; ) I T- J , . T . ' X , J, \- ' r J .' ::;-!,■/ 

In 8vo, price 7^,, cloth, 

THE SOCCESSION LAWS OF CHRISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO THE LAW OF PRIMOGENITURE 
AS IT EXISTS IN ENGLAND. 

By eyre LLOttJ, &.A., Barrister-at-Law. 

; , ' '^ ■ In crown Svo, price 6f., cloth, 

ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 

; . By JOHN W. SALMOND, M.A., LL.B. (Lond.),' 

A BARRISTER OF THE SUPREME CO (JAT OF NEW ZEALAND. 



In crown 8vo, price 6j., cloth. 

THE FIRST PRINCIPLES OF JURISPRUDENCE. 

By JOHN W., SALiMOND, !M.A., LL.B.^- • - :: 

BAKRISTER-AT-LAW J AUTHOR PF "eSSATIS.IK JUflSPKUDEN^IS AHQ LEGAL HISTORY.'' 
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,A'.;\-- ,.■ lri8vo, price Is. 6d., cloth, '■"'" 

.2TH0n0 ^1'' ' :-',^„, ^Q 23W1JTU0 

,„ THE LAW„pF . ,a 

HEGOTIABLE " SECURiTIES. 






noiii. 



CONTAINED IN A COURSE OF SIX LECTURES. 



•to '--■■ w«i 5 Delivered „BY WILLIAM WILLIS, Esq., Q-C-j.^iJii^u "^ 

•'•.'■•■■ --t 

.••,!ti.U-A>sv.tWv',?. ■>■..>. j^^j, T<(,E REQUEST qF "*''"> ^"'•- '"»■'"''_;' 
^ //-//.IIAH anT . In one large vol.: 8vo, price 32j.,cloth,^'-I -''"T ■'>^«>;J 

INSTITDTES AND HISTORY OFMAN PMTE LAW, 

.3t:'3g. -vfiTHt iCATEi)iA OF -TEXTB./i A ht;;' 

By Dr. CARL sXtKoVsKI, Professor 'oT ^^s, Konigsberg. 

Translated and E^tg^jby E: §. .AH^ixipSD, M.A. (Oxen.). 

,Cy' ' ■• ' -id .i. ■'"' *'? 
. • AJ-- In gvo, price 4J. 6;/., cloth, ' *" 

*iK'>i ji..- ■■' V.T,>4 vvii .-',<. •™' <-!••;'. •</j i-H a >Jii^>- ■K>.i,u»a''— •»-•-*' i.,A •t,\m', 7-. 

PfSPliRAlBEL^AKD REGISTRATION ACT^lsk 

-.W«H -A-STAT-EMENT -GF TIffi LAW OF LIBEL AS AFFECTING 
PROPRIETORS, PUBLISHERS, and El^ltbRS OF NEWSPAPERS. 

'diVjTV/: ■■-' 'lo vfA.. "UT or :r>-A.ia.:.--ma. dU3m> nivn 

XVA I / 8 ■>■/.. I TI ircA 

. In one volume, rqyal Svp, ,,,,„ „ 

CASfS AUD timiONS ON CONSTITUTIONAL IIW: 

y ,"jAJ^ (V^/lfDiJPf^JIf'l? Pf" E|^ei»ISH jtJ^'lSP^ilD^E;, g ] 

COLL^PTEU AND DIGESTED FROM/OFFICIAL I|OlOtJMENTS 
*=*■■ AND OTHER SOURCES. " _ 

fi^/TJI- AZOTES. I 

X'Kd^MlWi^^ W^^W^^-^M^^M^ 3flT 

STANDING COUNSEt, To' THE SECRETARY OF STATE IN COUNCIL OF INDIA, 

Author of "Jlorterisius," "History' of Tirial by Jury,''-' ''LiiCE bf Cicero," etc. 
'• .TRIM J lote Fellow of Trinity College," Cambridge, ■"■■s-t - 
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■ . ,.' ijit ' 

^^ Sixth Edition, in 8vo, price los. 6d., cloth, 

tiE™cpEr0H^ 

.w^^^v.?.^o■^ ,W IT H ., A N , A P P E N p I X, ^^^^ , ,^.^ 

THE COWSOLIOATCD flULES OF 188^^4890 & 1891, SCALE OF 
COSTS, AN0ITHE>BILLS OF SALE ACTS, 1878, 1882, 1890 & 

1891, AND THE RULES THEREUNDER; THE DEEDS OF 
•« ARRANGEMENT'ACT, 1887,"AND THE RULES THEREUNDER.];, 

=:rf,u!..-o=.y„.„g^, RICHARD "RINGWOOD, M.A.,''r'^""' "i 

j|,^j OF TUK MIDDLE TEMPLE, BARRISTER-AT-LAW, LATE SCHOLAR OF TRINITY COJ-LEGE, DUftLIN, (,j^ 

— nan« hi\i, ^ I .--jiym*. aJi 1 ..fi iB''l3 

'.(Lf^y We welcoifaea nniJid edition of this excellent student's book. ' We tiavei writftcn, &«6!ubiibly oF it in 
reviewing previous editions, and every good word we have wfifiten we woulil xibHrtKeiterateandperlLdps 
even more so. t ^^^ :.'.<,■- In conclusion«i?;^e congratulate Mr. RiDgwood onulthisaedition, and hat'^ti* no 

'ihesitation in saying -diat it is a capital istBdent's book." — Law Stndents' ymtieftaio malia "rA ■" 

*' This edition is a(%en^erabie iinpl?iW£ment on the;-fivBt, a^nd akholigH-^hte&ji<ivWttten for the listf bf 
Students, the work «rfH'te* found usefulifoiuheipractitidnerlf'—iirtw ^//^.^'I'^'i '♦■'i' •*■*>' i'"*"" »i^ 

i> a'/CTqmii3 i u. — ■ "<)ii'ioW i ri ' ■ ■ . ■ ~i — -^--* — ^ — '- ■■ ■• . ■■■■ . jf ,. .. . ' iSaw Ji «■ ? ii ■!p iii i i» 's s ai^ i>-' * -■ 

.Vj&w-*..^'^ 'i-stv-.V. ^ '. , — ,. . . -; . if , . )«»rf3 ri^j.i;.' viinoaaoiioii 
.— _^ ,,- ._ . . -^^., beventh t,uition, in avo, price 2ij., cloth, „ 

''*''^^ A TREATISE UPON ''^^ 

TH E 1 LAW AOFoiBANMIoPf €¥ 

- asililidsiJ bnB ,e...o^W'ITR AN ':Af>pENpi;X3rfj ,, ^..g.,,^, „. 

THE BANKRUPTCY ACTS, 18,83—1899;, GENERAL RULES, 

FORMS, SCALE OF COSTS AND FEES ; 

RUSeSiII^EAS. 122 OF:!i8i8; DJEJEDS QF'&^ANCElSf liTQ-CETS, 

1887— 1890; IJULES AND FORMS : BOARD OF TRADE AND 

COURT ORDERS j-BE©TO«sJfcT!S,-^869, 1878 5 'RULES and TORMS; 

BILLS OF SAI.E ACTS, 1878— 1891, Etc, Etc. 

., .. „ ^^ By .EDWARt) J.^BAWwIN, , M,A.,. ,,..,,- 

;, y , <>» THE IttftfV TEMPLE, BA(iRISTER.AT-L>\V, j jj,j 



"The seveo editions simply record the <^^'^9hW'^^ °f •=*" growth and statute law. It is a 
remarkably useful compendium."— ia«/ Tiiifts, Jttljfiofi&s. ,,, , ,,,^, . ,, 

. . <(>.A»a weU-arirstDged'iaail.eoiB{ilBts Goileotion'.o£caJeila^:Uu&baw Mmi be fou^ iOKgrbat> use.' -r^^vtw 
V»»««<i/, July 20, 1895. .vaiv, YAuj. • ■ .M I'w 

''Car¥uUybrougbt,iio,TO,to,daWvVW«*7'?»??.7^^|NflW^^ . ■. I 1. . ., 

' •*WeT»vealwaJaceMT4^)K4.tJ!fi,iyork.aa,fdmir^,fcon«^,Md^'.the. present. d^^^^ )^,q«Ue i>R.,to the 
jrfevio5sWh5tj(n<^dj'9£.exS9jlfnM. We .kn^^^ begfrbook on banktuptfcy for (he pruc^tionetj, 

BbrOT.''^^«« jf'«W««4'' Jr««{T«a7, ^ 



am Stwfmti JautTuil, August, 1803. *' .... ....,, , , . , 

ASs-Ai(4'."#e'KeI siil-e: safely rely Ml'itls «cc«raey. A distiitct aeq«isiticln'for'i'en!^nc« 



iifcljf- i«f^itipher,"-4£'«w-V«'t;ifi.' ;, 
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Third Edilion, in one vol., price 20?,, qloth, 

AnCOMPENDIUM OF THE LAW OF 
' PROPERTY IN LAND.^ 

FOR THE USE OF STUDENTS AND THE PROFESSION. 

THIRD EDITION WITH ADDENDA, GIVING THE LAND TRANSFER 
.. ^Cr, 1897, WITH REFERENCES TO THE TEXT. 

- f By WILLIAM DOUGLAS EDWARDS, LL.B., ; 

-OF Lincoln's INN, <BARRJSTER-AT-i.AW, 

\ . -.■"'.... ' / ' ■ 1 ; • J r; i '- k . . 

*'Mn^ Edwards' treatise on the Law of Real Property-is marked by,exc^Uenpy of arrangement and 
conc^s^sgess of statement, . .,^. . We arejgl^ to 'Siee, 1^ the appe^ance of successive ^^litMHiS, Itiis^t the 
merits of the book are appreciated." — Solicitors' Journal. 

" So excellent is the arrangement that we know pf no b^etter compendium upon the subject of which it 
treats." — Law Tii^ei. . \. - ^ - , . . - . . ■ u 

">ye welcome the third edition of Mr. Edwards' book. It has by this time secured a first place ' 
amoii^t students' books on Refil Property, both by its admirable arrangeitieht of topics 'and 'tiy the , 
clearness of its statements. The present edition incorporates the Statutes and Cases for 1B96." — ; 
Cambridge Revieiv. 

r,\ "An established place in legal literature is occupied by Mr. W. D.- Edwards* ' Compendium of the Law 
of.Fropertyia Land/ the third edition of which has just been published." — The Globe. j ...'-■ 

V i **jWe consideritone of the best works published on Real Property law." — Lavj Students' ybumaii 

" Another excellent compendium which has entered a second edition is Mr. Edwards' ' Compendium of 
ithel^wi^f, Property, in Land.'. No work on tEngUsfh lawjs written more perspicuously." — Law Times. 

' The author has the merit of b.eing a,souiHl lawyer>;a ^nae^it. perhaps not ;always.posse^.ed. by the 
_ authors of legal text-books for students." — Law Quarterly Review. 
,_ «i Altogether it^is a work -for which -we are indebted to the author,-and-i» worthy of -the improved ' 
notions of law which the study ofjurisprudence is brining to the|ront." — Solicitors' youmal. 

Third Edition, royal 8vo, price 38 j., cloth, 
THE 

\LAWW .CORPORATIONS' AND COMPAllES. 

A TREATISE ON THE DOCTRINE OF 

ULTR A' o VIRE S : 

BEING 

An Investigation of tlie Principles which Limit tKe Capacities; Powers, and Liabilities of 
CORPORATIONS, 

^ -J I ; , . , 

' ""'" ' f.j" AND MORE ESPECIAHV OF ' . . ' " 

JOINT STOCK COMPANIES.: 
By SEWARD BRICE, M.A., LL.D., LoNpoNi 

OF THE INNER TEMPLfi, ONE OF HER MAJESTY'S COUNSEL. 

THIRD EDITION. 

REVISED THROUGHOUt AND ENLARGEt), AND' CONTAIfTlNG THE 
UNITED STATES AND COLONIAL DECISIONS. 



•'. .< ■.•'0»itie:wiii/t, we'Comider Mr. Srice'siexhaustive work a valttaileadditimteihi'JiteraUtrtof 
«* profeuion," — Saturday Review. 

_ "It is the Law of Corporation^ IHat ;Mr: Bricfe treats of (and treats of mofe fully, and at the saJne 
tune liibfe icie'ntffically, thali any wo^lc Vith *Mch we are acquainted), not the, law of prinripil and 
agent; and Mr. Bticedoesiiotdd his book jt;^ice% giving it so vague a title,"-^Zaw7<nin>a/. 
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Seventh Edition, in royal 8vo, price 36^., cloth, 

BDGKLEY ON THE COMPiNIES ACTS. 

THE. :^AW ANP PbXdtlfcE uisTDEli Th4" C'OMf'ANIES Afcxs, 1S62TO1893; AND 
'■' TH'E-LIFE ASSURANCE COMPANIES ACTS, 187b TO'1872 ; 'iiici-UDiMG"''"' ^ I -' 
THE COMPANIES CMEMIQRANDUM OF. ASSOCIATION) ACT; 
! . • ,THE COMPANIES (WINDING-UP) ACT, and the 
DIRECTORS* LIABILITY ACT. 

% "Wxtntist Oil the $ato of Joint <St»£ft fflomimnu*. 

CONTAINING THE STATUTES, WITH THE RULES, ORDERS, AI^D 

FORMS, TO REGULATE PROCEEDINGS. 

SEVENTH EDITION SY THE AUTHOR, and | 

A, C. CLAUSON, Esq., M.A., 



OF UNCqLNS INN, BARRISTER-AT-LAW. 

* 



', . Second Edition, with Supplement, in royal ;8vb, price 46^., olqih. ' 
THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES 

AND Heme DIES. 
By THE LATE JOSEPH KAY, Esq., M.A., /Q.C. 
Secoiid EditiQij. . 

WITH A SUPPLEMENT 

Comprising THE MERCHANT SHIPPING ACT, 1894, The Rules of 
Court made thereunder, and the 0roposect) Regutdtions for 
Preventing Collisions at Sea. , ',-, , 

By THE Hon. J. W. MANSFIELD, M.A., and 

G. W. DUNCAN, Esq./ i ,:B.i^,, 

' OF THE INNER TEMPLE, BARMS TERS-AT-L AW. 



REVIEWS OF THE SECOND EDITION : 

Editors have carried out An arduous task carefully 
and Well." — Law ^oitma/, April, 1894. 



"It will, however, be a valuable book of refer- 
ence for any lawyer desiring to look up a point 
connected with the rights and duties of a ship- 
master or a seaman— the list of cases cited covers 
nearly seventy pages — while any shipmaster, shiri- 
agent or consul who masters this edition wU be 
well posted lip. .... We hope this new 
Edition will he quickly appreciated, for the 



" It has had practical and_, expert knowledge 
brought to bear upon it, while the case law is 
brought down to a very late date. Considerable 
impro'/eirieftt has' been made in the index.'*— i^aa/ 
Times, Aprii, 1894. 



In royal 8vo, price los. 6d.f clcJth, 

THE MERCHANT SHIPPING ACT, 1894; 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes, By Hon. J. 
W. Mansftklv, M.A., and G. W. Dujjcan, B.A., of the Inner Temple, Barristexs- 
at-Law. 
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Foyrfh Edition, in royal 8vo, price 40J. , cloth, 

THE JUDGMENTS, ORDERS, AND PRACTICE OF 
THE SUPREME COURT, 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to. the CHANCERY DIVISION. 

By LOFTUS LEIGH PEMBERTON, 
One of the registrai's of the Supreme Court of Judicature ; and Author of " The Practice 
in Equity by way of Revivor and Supplement." 
"The work under notice otight to, be of considerable, service to the professfpn. ; . . . . The fonns 
throughout the work — and they are the most important element in it — appear to us to ^e accurate, and of 
/^w most approved type. This feet alone will commend th^ new edition to practitioners ,in the Oiancery 
Division.^ Ther6 is a useful tatle of the Lord Chancellors and Judges at thebeginning of the book/and a 
very full index concludes i t.-" — Lain Tpmes. ^ ■ , 

In demy i2mo, price 5^., 

THE STATUTORY LAW RELATING TO TRUSTEE 

SAVINGS BANKS (1863-1891),' together with the Treasury Regu- 
lations (1888 — 188&), and the Scheme for the Appointment-' of the Inspection 
Committee of Trustee Savings Banks. By Urquhart A. Forbes, of Lincoln's 
Inn, Esq., Barrister-at-Law, Author of " The^ Law. Relating to Savings Banks ;" 
the "Law of Savings Banks since 1878;" and joint Author of "The Law 
Relating to Wat^i^" . 

In demy i2mo, price ds,, cloth^ 

THE LAW OF SAVINGS BANKS SINCE 1878; 

With a Digest of Decisions made' by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 10,1882, being a Supplement to the Law relatfng'to 
Trustee and Post Office Sstvings Banks. 

, , By y. A. FORBES, of Lincoln's Inn, Barrister-at-Law. 
*,* The complete •wor% can be had, price \os. 6d., cloth. 

In 8vo, price 1 5 j.," cloth, 
THE LAW AND PRACTICE;; RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHAifCERY.DIVISIdN OF THE HIGH COURT OF JUSTICE; 

WITH AN ADDENDA giTing the alterations effected by the NEW BTILES of 1883, 

And an APPENDIX OF ORDERS AND FORMS, Annotated by 

References to the Text. 

By W. GREGORY WALKER and "EDGAR J. ELGOOD, 

OF Lincoln's inn, barristers-at-law. 

* Parties tg. administration actions.' *The proofs of 
claims in Chambers,' and ^ 1?K@ c&st of adminis- 
tration actions.' To the last-mentioned chapter we 
gladly accord specia.1 praise, as a'clear arid succinct 
summary of the law, from whicfa, so far as we have 
tested it, np proposition ofany importance has been 
omitted . . , . An elaborately constructed table 
of cases, with refereftces in separate columns to all 
thq reports, and'a fairly good index, much increase 
tKe utility of the yioxV." —Solicitor^ jfournaL 



"In this vobuMs^hc^moat jmpor^nt branch of 
the administranve-^bufflne^of^ the XlhwiCery Divi- 
sion is. treated .wid^,qpnciispne^s.ap.djcare, , Judging 
from the admira^ile^clejirhess of j^xpressign wnlch 
characterises theentire work, atid the labour which 
has evidently b,eBn bftstojved on every detail, we do 
not think that a Hferary executorship could' ha^ve 
devolved upon a more, able apd conscientious repre- 
sentative , . . . ^, Useful chapters are mtrod,uced 
in their appropriate places/ dealing with the 



in l^'oolscap 8vo, superfiije paper, bound in Veirum^^ price 3j. 6d^~net. 
*^* A limited number of copies have ieen printed upon large paper, price 7?. 6^. net, 

; 5- TlAsOlNmLAE JUJ^IS.'^'^M XT 

CHARLES J. DARLING, Q.C., M.P. Wifcha Frontispiece and Colophon by 
' ; TraNK LbCKWooD, Q.C., M.P. Fourth Edition (Enlarged). 

' " ' Scintillae Juris' is that Ijittle bundle of humorous essays bnlaw and cognatfe matters which, since the 
d^y of its first appearance^ some yfcdfs ago, Has'beehth^delight'of legal-circles. . t . \t has a' quality 
of style which suggests much study of Bacon in his lighter vein. Its best essays would not tie janwprthy of 
the Essays, and if read out, one by one, before a blindfolded connoisseur^ might often be assigned to that 
wonderful book."— /^a/Zy NezOs. - - 



STEVENS 6^ HAYNES, BELL YARD, TEMPLE BAR. M 

Second Edition, in 8vO, price 2SJ., cloth, 
THE PRINCIPLES OF 

THE LAW OF RATING OF HEkEDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, Q.C., 

And D. N. McNAUGHTON, of the Middle Temple, Barrister-at-liawi 

that such a work is ihuch needed, and we are sure 
that all those who 'are interested in, or have to do 



yXhe tables and Sjoecimen valuations which are 
piinted in an appendix to this volume will be of 
great service to the parish authorities, and to the 
legal practitioners who may have to deal with the 
rating of those properties which are in the occupa- 
tion of Companies, and we congratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. Therei is, no doubt 



with, public rating, will find it of great service. 
Much credit is therelbre due to Mr. Browne for his 
able treatise — a Work which his experience as 
Registrar of the Railway Commission peculiarly 
qualified him to undertake." — Laiv Magazine. 



In Svo, 1875, price 7^. 6(/., cloth, 



THE LAW OF USAGES k CUSTOMS ; 

%. Iratfeal f ah) Sract. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, Q.C. 

"We look upon this treatise as a valuable addition to works written on the Science of Law." — Canada 
La-w youmal. 

"As a tract upon a very troublesome department of Law it is admirable — the principles laid down are 
sound, the illustrations are well chpsen, and the decisions and dieta are harmonised so far as possible and 
distinguished when necessary." — Irish Lauo Times. 

"As a book of reference we know of none so comprehensive dealing, with tliis particular branch of 
Common Law. .... In this way the bopk is inyaluable to the practitioner." — Law Magazine. i\ r^^ 

In one volumej 8vo, i875» price iSj., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

U])fDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 
With the Alnended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees: together with the Lavf of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Apt)endices of Statutes and Cases; 

..By J. H, BALFOX^R p^QWNE, 

/ fi-vs. ■ .. OF THE MIDDLE "temple, Q.C. ""' ' 

" Mr. Browne's book is handy and convenient in 
form, and well arranged for the purpofee of refer- 
ence : its treatment of the subject is fully apd 
carefiilly worked out : it is, so far as we have been 
abje'tatest it, accurate and trugfworthy. It is the. 



work of a man of capable legal attainments, and by 
ofHiciar position intimate with his subject; and we 
[therefore think that it cannot fail to meat a real 
" want and to prove of service to the^Iegal profession \ 
and the public." — Law Ma^azine'PX r''/!! \ 



in 8vo, 1876, price ^s. 6d,y cloth,, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
-'OF^OMPANIES By CORPORATIONS, ""■ 

And the Practice, i^ Relation to the Passage, of . Bills fiir, Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of^the Middle Temple, Q.C. 

This is a work of consideiaiUe impoitance to all both by the promoters and opponents, and as his 
-1- ^- ^^g j-j^g ^^gt tiTRA in which the principle of com- 
pulsory, purchase was definitely recognised, .there 
canc^be no doubt that it wiiricrng-'M'regarded'as a 
leading case,, . As .a matter, of course, many inci- 
dental points of iftterest arose during the j)r§gre5S 
of the case. Thus, besides the main question of 
compulsory purchase, and the question aslo Whether 
ttliere was or was not any precedent for the Bill, the 
questions of water compensations, of appeals from 
one Committee to another, and ether kmdred sub- 
jetts were disdussed. These are all treated at' length 
by Che Author, in the body of the work, whith is 
thus a complete legal compendium on 'the .large 
subject with which Jt^ so ably deals, .'.^. 



Municipal Corporations, and it is hardly too much to 
say that every member of these bodies should have 
a copy by him for constant reference. Probably at 
no very disUnt.d^te the property of all the existing 
gas and water companies will pass under municipal 
rontrof, and therefore it is exceedfrigly desirable 
that the principles and conditions under which such 
transfers ought to bs made should be clearly under- 
stood. ThistaskismadeesS'bythepresent volume. 
The stimulus for the publication of such a work 
was given by the action of the Parliamentary 
Go'mmittee which fcst>sesaon. passed ths- preamble 
of the ' Stockton and Middlesborough Gorporatloi^. 
Water Bill, 1876.' The volume accordingly con- 
tains a full report of the case as it was presented 
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Second Edition, in crown 8vo, price 12^. (>d., cloth. 

THE LAW OF, EVIDENCE, 

BV S. L. PHIPSON, M.A., of the Ihntei/Teinple, Barrister^t-Law. « f 
" This is a vei^ compendious and accurate volnme on a subject which we fear is notfitudied as much as 

it should be. The arrangement is excellent, illustiations^a^ examples being,- given in parallel columns. 

Its success is thoroughly jostilied." — t^rno Times. ^ ' * . ^ 

" The work is compact yet reasonably full, and the rule$ of law are accompanied by a large number of ' 

well-chosen illjustratioiis. llie book is somewhat longer thap its predeee^E, th^ text teing amplified, the 

index enlarged; aiid^ the liumber of cases cited considerably incre^d.'*—ZaOT'5''7i^^d/.' ' ' ^■- 

" This second edition of Mr.. Phipson's work seems to have been iiroeght down to date, wkh gr^t care, 
. and. to have the English and Irish cases carefully collated. . . ; . The author^ mode of contrasting , 

in parallel columns the decisions for or against a particular question, or drawing nice distinctions, can 

hardly be excelled. The author seems to have, succeeded in producing a book handy in size, easy of 

reference, and replete with iDformation."--T/ri£ft Law Times. 

In 8vo, price 5^., cloth, 

THEORIES AP CRITICISMS OF SIR HENRY. MAINE. 

: By MORGAN O. EVANS, Bafrfetsr-^L^, i ^, . . 

Contained in his six works,;-,',' Ancient Law, Z" ''Early Law and Customs," "Early 
History of Institutions,'"^' " Village Communities," " International Law," and 
"Popular Government," which works have to be studied for the various examina- 
tions. 

In 8vo, 1872, price Js. 6d., cloth, 
AN EPITOME AND ANALYSIS OF 

SAYIGNY'S TREATISE ON OBLIGATIONS IN ROMAN LAW. 

By ARCHIBALD BROWN, M.A. 

KDIN. AND OXOH., AKD~B.G.L. OXOH. OF THE MIDDLB TEMPLE, BATtSSST^-KT-USW . 

"Mr. ^Archibald Brotwn d^^^ ithe ^th4nks i the French translation cons&tjng- of two volumes, 
of all interested in tlie science ot X^W,^ whetber '"-''-■'' ^ . , . 

as a ' study br a practice, '&}r his edition '■ of 
Herr von Savigny's great work, on '.Obligations.' 
Mr. Brown-lias undertak,en a double task— tlie 
translation of his anthcn'; and the anal^is -of his 
author's matter. That he has succeeded inieducing 
the bulk of the ori^nal will be seen at a glance ; 



with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundred and 
fifty^ pages. At the same time the pith of Von 
Savigny's matter seems to be very sticcessAijly pre- 
served j nothing which might be useful to the 
Engli^ reader being apparently omitted." — Lam 
ytnaytai. 



THE ELEMENTS OF ROMAN LAW, 

Second Edition, in crown 8vo, price 6j., cloth, 

A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious Rfftremes arranged in Parallel Columns, also Chronological and 

Atfofyticdl Tables, Lists efLaws, iSfc. Sfc. 

Primarily designed for the Use of Students preparing for Examination at 

OKford, Cambridge, and the Inns- of Court'. 

By SEYMOUR F. HARRIS, B.C,L., M.A., 

WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BAKRISTE»-AT-LAW ; 
AUTHOR OF " UNIVERSITIES AND LEGAL EDUCATION. '" 



" Tiis book contains a summary in English of the elements of Roman Law as contained 
in the works of Gaius and Justinian, and is so arranged that the reader can at once see 
■what are the opinions of either of these two writers on each point. From the very exact 
and accurate references to titles and sections given he can at once rrfer to the original 
writers. The concise manner in which Mr. Harris has arranged his digest will render 
it most useful, not onl^ to the students for whom it was originally •written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Paste, 
Sanders, Ortolan, and ethers, yet desire to obtain some knowlei^ of Roman LawJ'— 
Oxford and Cambridge Undergraduates' Journal. 
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Fifth Edition, in crown 8vo, price 15^., cloth, 

EMLlSH CONSTITUTIONAL HISTORY' 

PROM THE TEUTONIC INVASION TO THE PRESENT TIME. 

5*«jn«J> aa « '?Cext-booft for Jitttieitts aiib atlieve. 

By T. p. TASWELL-t^ANGMEAD, B.C.L., 

OF Lincoln's inn, barrister-at-law, formerly vineri an scholar in the university 
, and late professor of constitutional law and .history, 

' • ' UNIVERSITY COLLEGER LONi^ONi ' ' 

Fifth Edition, Revised throughout, with Notes, 
fiy Philip A. Ashworth, 

BARRISTBR-AT-kAW ; TRANSLATOR OF GNEISt's "HISTORY OF THE ENGLISH CONSTITUTION." 



"We heartily commend this valuable book to. the study df all, whether Conservative or Liberal in 
politics, who desire to takean intelliEentipartinpublic life..'— ZVicArniir J'>><anfa>. : 
_ Taswelli-Langmead V has long been popular with candidates, for examination in : Constitutioilal 
History, and the present edition shiaild render it even more so. It is now, in our opinion, the ideal 
students' hook, upon the subject. "7T-X<nv ^0/». 

"Mr. Carmichael has performed tis allotted task with' credit' to temself, arid the high standard of 
excellence attained by Taswell-Laogmead's treatise is worthily maintained. This, the third edition, will 
be found as useful as its predecessors to the large class of readers and stiidents who seek in its pages 
accurate knowledge of the history of the cbustitution. "—£»«/ 7Vn>». ' ■'■ 

"To the student of constitutional law this work will be invaluable. .... The book is remarkable 
for the ladness and vigour of its style. The editorial' contributious'of Mr. Carmichael are judicious, and 
add much to the value of the work." — ScotHsk Z4am Review. < .r 

"The work will continue to hold the field as the best class-book on the subject."— Cmf«»i>)Dn>«yJ7«z>M2». 
The book is well known as ap admirable introduction : to the study of constitutional law for students at 
law. .... Mr. Carmichael appears to have done the work of editing, made necessary by the death 
of Mr, Taswell-Langmead, with care and judgment." — La-ui younial. 

"The work before us it would be hardly possible to praise too highly. In style, arrangement, clearness, 
and size, it would be difficult to find anything better on the real history of England, the history of its 
constitutional, growth as a complete stor>r, than this volume." — Boston ({/.S.) Literary World. 

"As it now stands, we should find it hard to name a better text-book on English Constitutional 
^^isr^."-^olhiiior^ yowTTiai: 

" Mr. Taswell-Langmead's compendium of the rise and development of the English Constitution has 
evidently. si^I>iied. 9 want. ... , . The present 'Edition is'gteatly improved. . ..' We have no hesitation in 
saying that it is a thoroughly good and useful work." — Spectator. 

'* Zt is a safe, careful, praiseworthy digest and manual of all constitutional history and law." — Giohe. 
. "Thevolntae on l^^is^Constitutionat History,, ^y;. }{r,. Ta^WeU.Xan|;mea<d, is exactly what such ^ 
history shouid'be." — SfahdarH. ' . - . ^ . . . . .. i ■.'''* 

"Mr. Taswell-Langmead has thoroughly grasped the bearings of his subject. It is, however, ifv doling 
mth that chief subject of constitutional history — ^parliamentary government — that the work exhibits its 
great superiority over its rivals." — Academy. 

., Second Edition, ip .8v% pric&..6s,i cloth,. , 

ilANDBOoi^ to THE' mTERfiMATE AND 
FINAL LLB. OF LONDON UNIVERSITY; 

(PASS AND HONOURS), 

Including A COMPLETE SUMMARY OF "AUSTIN'S JURISPRUDENCE," 
AND THE EXAMINATION PAPERS of LATE YEARS in ALL BRANCHES. 

■ , - i _; By a B.A., LL.B5(Loin4). ,; > 

In crown 8vo, price y. ; or Interleaved for Notes, price 4*., 

CONTRACT LAW. 

QUESTIONS ON THE LAW OP CONTRACTS. With Notes to the 
Answers, Foundtd on " Anson," " Ckitty," ttnd "Pollock," 

By Philip Foster Aldred, D.C.L., Hertford College and Gray's Inn. 
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Twelfth Edition, in 8vo, price 2ij., cloth, 

THE PRINCIPLES OF :EQUIT;y. 

INTENDED^FOR t^E OSE' OF STUDENTS AND THE PROFESSION. 

By EDMUND H. T. SNELL,, 

OF THK MIDDLB TEMPLE, BARBISTER-AT-LAW. 

TW'ELFtA EDITION. 
By ARCHIBALD BROWN, M.A. Edin. & Oxon., & E.C.L. Oxon., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF "a NEW LAW DICTIONARY," 
"an ANALYSIS OF SAVIGNY ON OBLIGATIONS," AND THE " LAW OF FIXTURES." 



REVIEWS. 

"The Twelfth Edition' of this work will be welcomed.. . . . The book is now a standard wotk on the 
' Principles of Equity,' and we suppose that very few aspirants for the Bar and the Rolls present them- 
selves for examination without reading the book more than once. . . . There is no book on Equity 
which cin come near * Snell.' "— Lwb} Notes. 

" ' Snell ' re;naains, as it has been for a generation, the. indisputable introduction to the study of Eqiuity." 
— Oxford 'Magkzihe* ''' . j ■ 

"The fact that * Snell's Principles of Equity' has reached the Twelfth Editio^ is in itself suffident 
to show the warm approval of the profession. It is a wonderful compendium of Equity Principles, so 
arranged as to lead the reader steadily on from simpler to more abstruse questions; and js^piosi useful, 
not only to the student, but also to the barrister in hj^ every dav work."— Insa Law Times. 

"The student who has mastered 'Snell' will know as much about Equity as most practitioners, and 
more -thaai some. ;".' . This etfiltion appears to have been -brought well up to date. It is, moreover, 
furnished ^th an excellent inddx. This is fortunate, as * Snell holds the neld as a treatise on ELqiuty." 
— Law youmai. - ' ■ "'' 

" This is the Eighth Edition pf this student's t6xt-book which the present editor has brought out. . . . 
the book is a £;o<>d' introduction to Equity, and is additionally useful by having a full index. '■ — Solicitors' 
journal. ' ' ' 

" Wheth^io the beginner in the study of the principles of Equity, or to the pr^tisin^' lawy^ m the 
hurry of work, iC can te unhesitatingly recommended as a standard and invaliiajsle treatise. — Caft^ri^gt 
Review., ;.■'..: f ^ '., . ,.■'.,' 

" This is now unquestionably the standard book on Ex^uity for students." — Saturdt^ Review. 



" We kHow of no better introduction to the Prin0fhs of Equity.^ — 
Canada Law Journal. 

Sixth Edition, in 8vo, price 6j., cloth, 

AN ANALYSIS OF, SNELI^'S PRINCI^f LES pF 

" ' EQUITY. -FOUNDED ON liHE TwiisFTH EiJiTtoN. f^\'!& Notbs thtiredn. 

, y^.E. EX 'BtYTH,lit.D;^ Solictor., . ] j,; n r , „, ; 

"This is an admirable analysis of a good treatise ; read with Snell, this little book will be found very 
profitable to the student." — Z,aw /4^^f^3 . '_ -i r - • ^ 



' -- - .:. In 8*0, price 2^., sewed, 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EX4MWATI0N. 

\ir IpONDED ON-JTHE NINTH, EDITION OF, — , 

• 'SNt'LL-'S "PRlfjCl^LES'OF kqijlTY." 
;; : By AV. T; WAITE, ' 

BARRISTEK'AT-LAW, HOLT SCHOLAR OF THE HONOURABLE ^OCIETV OF GRAV'S IHN. 
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Second Edition, inpne volume, 8vo,- price *8j., cloth, 

PRINCIPLES OF CONVEYANCING. 

4f*^ELEMfENTAIiY li(ORK£Q£,.Tff^ l^SE OJ^-,STUIifiNTS. 

I ixi^ ,^ . By henry C. DtiAl^E,C : j '■'■'':': 

OF Lincoln's inn, barrister- at- law, sometime lecturer to the incorporated law society 
OF the united kingdom. 

"We kopt to see this book, tike SnelVs Equity^ a standard' class-book in all Law Schools 
where English Icm'is taught.^"* — Qanada ljA>y Journal. 



" We like the work, it is well written and is an 
excellent student's book, and being onl;^ just pub- 
lished, it has the great advantage of having in it all 
the recent importanMi^^ofnients relating toconyeyy 
ancing. It possesses also an excellent index." — 
Lam Students* youmal. 

"Will be feund of great use to students entering 
upon the difficulties of Real Property^Ls^w. It has 
an unusually exhaustive index covering some fifty 
pages." — Law Times, 



" In the parts which have been re-written, Mr. 
Deane has preserved the same j^leasant style marked 
by simplicity and lucidity which distinguished his 
'; pr^fepyaon. ^^^ ^/y^lliai^^ ^n Real Property,' 
there is no book which we should- .so strongly 
recommend to the student entering upon Real Pro- 
perty Law £15 Mr. . B&aHe'ii ' Prineipters of .vConvey- 
ancing^' and the high character which the first 
edition attuned hsis beeh' fully kept up in this, 
second." — Law yottrtial. 



. Fourth Edition, in Svo, price ioj-., cloth, ,, - - 

A SUMMARY OF THE 

LAW & PRACTICE IN ADMIRALTY. 

FOR THE USE OF STUDENTS, 
By EUSTACE 5M;iTH, 

OF THE INNER TEMPLE ; AUTHOR OF **A SUMMARY OF COMPANY LAW." 

" The book is well arranged, and forms a good introduction to the subject." — Solicitors* Journal. 

*' It is, however, in our opinion, a-well and carefully written little work, and should: be in the hands of 
every student who is taking up Admiralty Law at the Final." — Law Students^ journal. 

" Mr. Smith has a bappyiknack pf compressing a )arge araountofuse^ulrniat^terina, small compass. The 
preset work will doubtless be received with satisfaction equal to th^at with which his previous ' Summary' 
has been m&t.'*~^Oxfi>f^ d^ CaffiMdge (XHdergraduates* ^ydurhdl, ' ' 

Fourth Edition, ia Svo, price %s. , cloth, 
A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FQR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

THE INNER TEMPLE; AUTHOR OF "A SUMMARY OF COMPANY LAW" AND "a SUMMARY OF 
THE LAW AND PRACTICE IN ADMIRALTY." 



" His-object has been, as he tells us in his preface,' to give the^sudent and. general reader ^ f^-ir outliD,e 
«f ;die scope suid. extent of ecclesiastical law, of the principles on ,^hioh it is founded, of the CourR W 
which it is eSbrced, and the procedure by which tlifese Ostirtfe a;re re^blated. We think 'thfe bbok Well 
falfil^its^bjeCt;' Its value is much enhanioed bya'profuse citatiojiibf auitho^tieS' for the propp^ijtioqs I 
.coiitaizied in it.''; — Bar E^xaittination 'journal. , , ., < • , . , ■ 



Fourth Edition,:in Svo, price 7j* 64f cloth, 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE, 

FOR THE USE OF STUDENTS,. FOR H^ONOURS JSJCAMINATZON- . 
By J. CARTER HARRISON, Solicitor. 

"Theworkis considerably enlarged, and" we think improved, and will be found of 'great assistance to , 
students." — Laiv Stutifftt^ Jourttal. . . ," ' . . , .■ -^ 
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■ ' '' • lE^ti^ EditiDni' i in one volume, ivo, ^iceJzar. c|ptji, ' i J , ' i 

PRINCIPLES OF THE COMMON lAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 
EIGHTH ADlfldl^- 

By JOHN INDERMAUR, Solicitor, 

AUTHOR OF "a MANUAL OF THE PRACTICE OF THE SUPREME COURT," 
" EPITOMES OF LEADING CASES," AND OTHER WORKS. 



" The student will find in Mr.'Indermaur's book a safe and clear guide to the Prin- 
ciples of Common Law." — Za^ Journifl, 1892^ , , 

,'.JThe ijresei^-pcjitiop 9f;this elenpwtery tt f atise^ h^ been in-general edited yifilLprais^- 
wcythy eV?^ /The proyisions^of the ^tatut^ affecting th^ ,siibjqcts]disci^^d, \i^Ioiavie 
been passed since the publication of the last edition, are clearly summarised, and the effect 
of the leading cases is generally very well' given. In the difficult task of selecting and 
distinguishing principle from det^i|,, Mr. Indemy^ur ^as be^n very successful ;-the leading 
principles are clearly brought: biif, 'arid veify judifciousiy illSfetrated."— Solicitors' Journal. 

"The work is acknowledged to be one of, the best written and most useful elementary 
works for Law Students that has been published." — Law Times. 

• »• The' praise which we were enabled to bestow upon Mr. Indermaur's very useful, com- 
pilation on its first appearance . has been justified by a demand for a second edition." — 
-Law Magttzint, 

" We were able, four years ago, to praise the first edition of 'Mr. Indermaur's book as 
likely to be of use to students iri ^Icquirihg the elements of the law of torts and contracts. 
The ^cbiidiedifion maintains the cWacter'bTtfie biMc." — Law yeustml. fUl i ;j, t ! 

" Mr. Indermaur rep^e^s- even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterisf4),his,':|'ri!it:iptes;of the Cppamon Law' especially displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly ficvourable, highly as we then signified 
approval; nor needs it that we should add anytliing to that estimate in reference to the 
general scope and execution of the work., It only remains to say, that t&e present edition 
evinces that every care has been taken to insure thorough accuracy, while including all 
the modifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, io/A English and Irish." 

-t-^,i^7]^.^^ 3-j;^y,,„i.j ,,_, ^^^^^ .;^^^ ^,, :kot;th ^ia 

" This work, the author tells tis in his Preface, is written mainly with a view to the ■ 
examinations of the Incorforated Lmii Society ; Sutwe think it is likely tif attain a wider 
usefulness. It seems, so far as we can judge /rom t^f parts we hapij examined, to be a 
careful atid clear outline of the principles of the common law. It is'vety readable ; and 
not only students, but many practitioners and the public migKt benefit by a perusal of its 
pages." — SouciTORs' Journal. 
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Seventh Edition, in 8v6, price 14^., cloth, 

4 MANUa OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE, 

IN THE QUEEN'S BENCH AND CHANCERY DIVISIONS. 
Seventh Edition. ■ 
Intended for the use of Students and the Professioh. 
By John Indermaur, Solicitor. 
" Mr. Indermaur has brought out a sixth edition of his excellent ' Manual of Practice ' at a very 
opportune time, for he has been able to incorporate the effect of the new Rules of Court which canie into 




t maay c 
February^ 1894. 

" This well-known' students'-book hfay/very wefl te co^siilted by practitibn'evs, as it contains a considerable 
amount 9f reliable information on the practice of the Court. It is written so as to include the new Rules, 
and a supplemental now: deals IvitH theaterati6ns.ta&d»ihiRiile XI. by the Judges in January last. The 
praise which we gave to previo^l^ edjtjoysjs qiye due to the p resent.!? sue,''j-rZ.aw Journal, February, 1894. 

Eighth Edition, in 8vo, price 6j., cloth,. , 

AN EPITOME OF LEADING COMMON tiw CASES; 

WITH SOME' SHOR* NOTES THEREON. 
Chiefiy intended as a Guid^.tp "Smith's Leading Cases." Py John Indermaur, 

Solicitor (Clifford's Inn Prizeman, Michaelmas Term,: 1872). 
" We have received the third edition of the ' Epitome of Leadmg Common Law Cases,' by Mr. Inder- 
maur, Solicitor. The first edition of thi^ work was published in February^873, the second in April, 1874 j 
and now we have a third editiorfaatedTSepteniBer, ^^75; ■ ! No'"be?tfei^N)8Fibf the value of this book can be 
furnished than^the fact that in less than three years it has reached.a third edition." — Law Journal. 

Eighth Edition, in 8vo, price (ss., cloth, 

AN EPITOME OF LEADING CONVEYANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON. FOR THE USE , OF STUDENTS. 
By John Indermaur, Solicitor, Author of " An Epitome of Leading^ 
Common Law Cases. " ' •- '■ •'' 

.. "We have received the second editioii'of Mr. Iridermaur's very useful Epitolne of Leading Convey- 
aodrlg and Equity Cases. The work is very well done." — Laiv Titnes. ' . . . 

"The Epitome well deserves the continued patronage of the class — ^Students — for whom >it is especially 
intended. Mr. Indermaur will soon be known as the Students' Friend.' " — C anada Latu Journal. 

Sixth Edition, 8vo, price ds. , cloth, 

THE ARTICLED CLERK'S GUIDE TO AND 
SELF-PREPARATION FOR THE FINAL EXAMINATION. 

Containing a Complete Course of Study^ with Books to Read, List of Statutes, Cases, 
Test Questioi^ &c., and intended for the use of those Articled Clerks who read 
by themselyesTJ By John Inderm'aur,"^ Solicitor. I A ' -" / 
"In this edition ^n-^nderinau^'Vxt^nds hiJIo6^n5eIs'to.Uhdl Whole period -fticbm the Intermediate 

examination to the Final. His advice is practical and sensible : and if the couise of study he recommends 

is intelligently followed, the articled clerk will have laid in a store of legal knowledge more than sufficient 

to carry him through the Final Examination." — Solicitor^ Journal. 

' \ ' ^ -\ C Now ready, Fiftfi Edition, in SvoJ p^ce ioj., cloth,- ' ^ "^T' 

' tHE 'ARTICLED CLERK'S GUIDE TO' 'A^D SELF- 
PREPARATION FOR THE INTERMEDIATE EXAMINATION, 

As it now e:^ists on Stephen's Cominentaries, Containing a complete: course of Study, 
with Statutes,' QuestienS,: aiid- Advice. Also a complete 'Selected Digest of the 
whole of the Questions and Answers set at the Examinations on those parts of 
" Stephen " now examined on, embracing a period of fourteen and a half years 
(58 Examinations), .inclusive of the Examination in April, 1894, ^c. &Q,,.an.d 
inteiided for the use of all Articled Clerlts who have not yet passed the Inter- 
mediate Exaininittion. By John Indermaur, Author of " Principles of Com- 
mon Law," and other works. •' ' '. • ■- \- 

In 8vo, 1875, price 6j., cloth, 

THE STUDENTS' GUIDE TO THE JUDICATURE ACTS, 

AND THE RULES THEREUNDER t. 
Being a book of Questions and Answers intended for the use of Law Students. [ 
By John Indermaur, Solicitor. 
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Fifth Edition, in crown 8vo, price I2J. 6</., cloth, 

AN EPITOME OF CONVEYANCING STATUTES, 

Extending from 13 Edw. I. to the Enp of 55, & 56 VictorI/E. Fifth 
Edition, with Short Notes. By George Nichols Marcy, of Lincoln's Inn, 
Barrister-at-I.aw. 

Second Edition, in 8vo, 

A NEW LAW-DICTIONARY, 

AND INSTITUTE OF THE WHOLE LAW ; 

EMBRACING FRENCH AND LATIN TERMS AND REFERENCES TO THE 
AUTHORITIES, CASES, AND STATUTES. 

, SECONL) EI^ITION,, raised througfiout, tnd considerably enlarged. 
By ARCHIBALD BROWN, 

M,A. ADIH; AND OXON., AND B.C.L. OXON., OF THE ^IDDLE TEMPLE, BARRISTER- AT-LAW ; AUTHOR OK 
THE "law of -fixtures," "ANALYSIS OF SAVIGnVs OBLIGATIONS IN ROMAN LAW," ETC. 



Reviews of the Second Edition. 

"So far as we have been oBle to examine the work, it stems to have been most carefully 
and accurately executed,, the present Edition; besides containing much new matter, having 
been ihBMiig^ly, revised in conseqtunce of the rfeetit clutmges in the Jaw; and we have no 
doubt ilmdtever that it will befoutui extrefiiely useful, not only to students and practitioners, 
but to public men, and men of letters." — Irish Law Times. 

"Mr. Brown has revised his Dictionary, aifid ajcpttd it to the changes effected by the 
yudicature Acts, and it now constitutes a very useful work to put into the hands of any 
student or articled clerk, and a work which the practitioner will find of value for reference." 
•i— Solicitors' Journal 

"// will prove a reliable guide to law students, and a. handy book of reference for 
practitioners.'.'^-'LtiMI TltiLKS. ' -.,,.,-. ... 



In royal Svo,: price 5f.,'Clothr 

ANALYTICAL TABLES 

of 

THE LAW OF REAL PROPERTY; 

'- Dtawn up chiefly: from STEPHEN'S BLACKSTONE, with Notes, i 
By C. J. TARRING, of the Inner Temple, Barrister-at-Law. 



CONTENTS. 

Table I. Teniares. 

„ ■ II. Sstates, ^ccot-dihg to quantity of 

TcDiafnts' Interest. 

ij III. Estates, according to the time at 
which the Interest is to be enjoyed. 
„ IV. Estates, according; tQ.^e i^in))^ and^ 
^,-^- .^^onp^tionof^ej'^enants.J.^ 

'* Great care and cbhsideralile skill have been shown in the coinpilation of these talji^,'"which will be 
found of much service to students of the Law of Real Property.'— ,i£dcw THtxts, 



Table V. Uses. 

„ yi. Acquisition of Estates in land of 

''' freiehold tenure. 

if VII. lucolpore&l Hereditaments. 

ft' VIII. Incorporeal Hereditaments. 
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Seventh Edition, in 8vo, price 20j., cloth, 

PRIKCIPLES OF THE CRIMINAL LAI. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR 
THE USE OF STUDENTS AND THE PROFESSION. ■ 

By SEYMOUR F. HARRIS, B.C.L., M.A. (OxoN.), 

AUTHOR OP "a concise DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN." 

■ .' ' - ''^ SEVENTH EDITION. !; -/ A 

By C. L. ATTENBORQUGH, of the Inn^l Temple, Barriste^-at-Law. 



REVIEWS. 

" Messrs. Stevens & Haynes have just issued the Seventh Edition of their well known text-book, 
' Harris's Principles of the Criminal Law.' For the present edition Mr. Charles L. Attenborough, 
of the Inner Temple, Barrister-at*Law, is tesponsible. He has brought the work up to date, and 
ensured for it a further career of usefulness as the leading student's text-book upon the Criminal 
Law." — Lavi Titnes. 

*' This work is pretty well known as one designed for the student who is grepa^ine for examination, 
and for the help of young practitioners. Among atfi(|ed^,cl^ks' it ^aslloi^'enjoyed a pqpularity Whi^h 
is "not likely to be interfered with. . ; . We have "b^en'carefuity through the new edition and cab 
cordially commend it." — Law Students ymtnial. '■''■. \ ■• ' 

"The book must be good, and must meet a demand, and Harris's Criminal Law remains as it has 
always been, an excellent work for obtatning' ithat kind of theoretical knowledge of the criminal law 
which is so useful at the University Kxaminations of Oxford and Cambridge." — Laiv Notes. 

"The characteristic of the present Edition is the restoration to the book of the character of * a concise 
exposition ' proclaimed by the title-page. Mr. Attenborough has carefully pruned away the excrescences 
which had arisen in successive editions, and has improved the work both as regards terseness and clearness 
of exposition. In both respects it is now an excellent student's book, ^he text is very well broken up 
into headings and -paragrapl^,^th short margim^ .nones— tbh^ importanceof which, f^r the convenience ' 
of the stud^t, is too^often overlooked. "f-.y(?/i«V/7rj' ^tfi^rwa:/.;-'^ ^. : ; i r; . i i ' 

*' TTie favourable opinion i/oe expressed of the first tditien of this work appears to have 
been justified by the reception it has met with. Looking through this new Edition, we see . 
no reason to modify the praise vie' besiinved on the former Edition. The recent cases have 
been added and the provisions of the Summary Jurisdictym Act q,re noticed in the. chapter \ 
relating to Summary Convictions. The book is one of the best manuals nf Criminal Law j 
/&r//4«j/«rf«»A"-— Solicitors' Journal. 

" There is no lack of Works on Criniinal Law, but (here was room for such a useful 
hcm^oafi of Principles as Mr. Seymour Harris has supplied. Accustomed, by his previous 
labours, to the task of analysing the law, Mr. Harris has brought to becirupon his present 
work qualificatiotis well adapted to seciire the^ successful accomplishment of the object which , 
he had set before him. That: object is not an ambitious one, for it does not pretend to soar 
above utility to the young practitioner and the student. For both these classes, and for the 
yet wider class who may require a book of reference on the subject, Mr. Harris has produced \ 
acUar and (onvenient Epitome of the Litiu:"-^l^KyK Mi^GKimv. KfiD 'B.-B.yiTLVi. ' ' 

"This work purports to contain 'a concise exposition of'the nature of crime, the vqrious_offences punish- 
able by the EnglisMaw, the law of criminal procedure, and the law of summary convictions,' with tal;)les 
Of offences, puhiihments, and statutes. The work is divided into four books.' Book I. treats of crime,J,its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book II. dfeals withbffinceis Of a public nature ; offeriees against private persons ;^and offences against the 
property of individuals. Each crime is discussed in its turn, with as much brevity as could well be usfcd 
consistently with a proper explanation of the legal characteristics of the several offences. Book III. ; 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension ' 
and trial of criminals. frpip, arrest to punishment-, This rart ot.the worit i6*ytjremaly-|wrfl dcm*, the 
Hscmiion of thetriaHKSnglexceUent, and thor^gKlf ca)cfrfeted^tiijipresSitMlmin4 art|ier1unii«iajftd. i 
'Book IV. contAins a' shoft Sketch of ' suAimarjr convictions before magistrates oiit ol^uarter sessions.' The ' 
table of offences; at the end of the volume is ^aost useful, indthere is a very full index. lAltdgether we 
must congratulate Mr. HarrisTjn his adventure." — Law Journal. ,' 
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Second Edition, in crown 8vo, price S^. 6rf., cloth, 

fflt JS-QfDiKTS;, MDR TQO B^NgRUJf fl ; 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions and 
Answers, and comprising all Questions asked at the. Solicitors', FinaJ. Examinations 
in Bankruptcy since flie Bankruptcy Act, 1883, and all impoffant Decisions since 
that Act. By John Inbermaur, Solicitor, Author of " Principles of Common 
Law,"&c. &c. 

■■ ^-^-T^ — = :/.ii A — r- — r— -T-= -^ 

In l2mo, price 5.r. bd., cloth, 

A CONCISE TREATISE ON THE LAW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, AND THE PUBLIC. 

Embradi?^the Acts of 1878 'and*l882. Tart I.— Of" Biils oif Sale'getiferaily. Part IL— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III.— Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and En&fcihg Bills of Sale. Appendix, Forms, Acts, &c. 
By JoUJi INDERMAUR, Solicitor. 

"The object of the book is thorot^hly pnictical. Thoise ivho want to be told exactly what to do and 
where to go when they are registering .a .bill [Of sale will find the necessary information 4n.this little ^ook." 
— Law journal. ^ 

Second Edition^ in 8vo, price 4^-., cloth, 

A COLLECTION QF LATIN MAXIMS & PHRASES. 

LITERALLY TRANSLATED. 

INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS 

- Second Edition, by J. N. COTTERELL, Solicitor. 

*' The book seems admirably adapted as a book of reference for students who come across a Latin maxim 
in their reading. ".^-Xan> ^iTKfWx/. ' ■■'" ' ■' ' 

In one volume, 8vo, price gj., cloth, 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY*S INN, LATE SCHOLAR OF TRINITY COLLEGE, 6XF0H&; 
AUTHOR OF " LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED.'' 

Second Edition, in 8yo, enlarged, price 6^., cloth, 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction and Notes. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAV'S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD. 

"Mr. K Cji Thom^has put .tojge^lief in<a alisi octavo a digest of , the prinopal cases Ulusjtii^ting Cod- 
sdtutional Law, that is to say, all' questions as to the rights or authority of the Crown or persons under it, 
as regards not merely the constitution aqd stn^cture pven to th^ governiijg body, but also the mode in 
whicfa the sovereign powe^ is to be exercised. In an liitrbductory essay Mr. Thomas gives'a very clear and 
iiitellig'ent survey of uie genera I functions of th^ Executive, and the principles by which, they are regulated ; 
and then follows a summary of leading caiS^"—rSdiurday Rruieio. 
' "Mr. Hiomas-gives ia sensible Introduction and a tuief epitome of the familiar leading cases," — Law 
Times. ; 

In 8vo,' price &r., cloth, 

AN EPITOME OF HINDU LAW CASES. With 

Short Notes thereon. And Introductrary Chapters on Sources of Law, Marriage, 
Adoption, Partition, and Succession. By William M. P. CogHlan, Bombay 
Civil Service, late Judge and Sessions Judge of Tanna. 
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Second Edition, in crown 8vo, price I2j. 6rf., cloth, 

THE BANKRUPTCY ACT, 1883, , 

*. , With Notes of all the Qases decided unper the Act; 

The consolidated RULES and FORMS, i88^ ; Tiie.Debtors Act, 1869, so 

FAR AS APPLICABLE ' 16 BaNKRQPTCY MATTERS,' WITH RULES AND FORMS 

thereunder; the Bills of Sale A,cts, 1878 and 1882; , , ,, 
Board of Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, 
Fees, and Percentages, 1886 '; Orders of the Bankruptcy Judge of the High 
Ceurt ;-an4«iGopiougfade!^,.( \ , i- . > - r , ; : ^ .j h 

By WtLLIAM HAZLITT, ESQ., and RitHARD RINGWQOb, M.A., 

SENIOR REGISTRAR IN BANKRUITCY, OF THE MIDDtE TEMPLE, ESQ., BARlilSTER-AT-LAW, 

Second Edition, by R, RINGWQOD, M.A., Sarrister-at-Law. 

"This is a very handy edition of tHe Act and Rules. ..... The cross references and marginal 

references to corresponding provisions of the Act of 1869 are exceedingly useful. . . , . There is a ver^* 
fill! index, and the book is admirably printed." — Solicitors' Journal. 

Part I., price "js, 6d., sewed, 

LORD WESTBURY'S DECISIONS IN THE 

EUROPEAN ARBITRATION. Reported by Francis S. Reilly, 

of Lincoln's Inn, Barrister-at-Law. 

Parts I., II., and III., price z^s., sewed, 

LORD CAIRNS'S DECISIONS IN THE ALBERT 

ARBITRATION. Reported by Feancis S. Reilly, of Lincoln's Inn, 
Bariister-at-Law. 



Second Edition, in royal 8vo, price 30J. , cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Acts 1878 and 1882 and the LAW OF VOLUNTARY 
DISPOSITIONS OF PROPERTY. 

By the late H. W. MAY, B.A. (Ch. Ch. Oxford). 

Second Edition, thoroughly.revised and enlarged, by S. Worthington Worthington, 
of the Inner Tempie, Barrister-at-]^w ; Editor of the " Married Women's 
Property Acts," sth,edition, by the late J. R. Griffith. 

".Mr.-Worthington's work appears to have been 
conscientious and exhaustive." — Saturday Review. 



" In conclusion, we can hearuly recommend tUs 
book to our readers, not only to those, who are in 
large practice, and who merely want a classified 
list of cases, but to those who have both the desire 
and the leisure to enter upon a systematic study of 
our law."-^»//«V<7«' J&umal. 

" As Mr. Worthington points out, since Mr. May 
wrote, the 'Bills of Sale Acts' of 1E78 and, 1882 
have been passed ; the ' Married Women s Property 
Act 1S82 ' (making settlements by married women 
vmd as against creditors in cases in which similar 
settlements by a man would be void), and the 
' Bankruptcy Act, iSSa.' These Ajts and the dea- 
rions upon them have been handled by Mr. Worth- 
ineton m a manner which shows that he is master 
of his subject, and not a slavish copyist of sections 
and head-notes, which is a vicious propensity of 
many modem compilers of text-books. His Table 
of Oises (with reference to all the reports), is 
admirable, and his Index most exhaustive.' —Lain 

"The results of the authorities appear to be 
riven well and tersely,- and the treatise will, we 
Slink, be found a convenient and trustworthy book 
of reference."— i<Kf Jmntal. 



** Examiliihg Mr. M'ay's book, we find it'fcoA- 
structed with an intelligence and precision which 
render ii' entirely Worthy -of being accepted as a 
guide in this confessedly difficult subject, "rhe 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . , On the whole, he 'has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors' JoumeU, 

" The subject and the work are both very good. 
The former is well chosen, new,-and interesting'; 
the latter has the quality which always distin- 
guishes original research from borrowed labours.'' 
— Atnerican Law Review, 

"We are happy to welcome his(Mr. May's)work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed; We 
can corroborate his own descriptioii of his labbi^, 
' that no pains have been spared' to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omission 
of any important points.'" — Law Tinus. 
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In one volume, medijim 8vo, price 38^., ?l<rth ; or in half-TDxbui^,;42x., 

A HISTORY OF THE FORESSORE 

AND THE LAW RELATING THERETO. 

With a Hitherto Unpublished Treatise by Lord Hale, Lord Hale's 
"De Juke Maris," and the Third Edition op Hall's Essay On the 

RIGHTS 0F=^ THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 

By STUART a. MOORE, KS.A., 

OP THE INNER TEMPLE, BARRISTER-ATnKAW. 



" This work is nominally a third ediiion of die 
late Mr. Hall's essay on the rtjghts of the Crown in^ 
the Sea-shore, but in reality is an' absolutely iJew 
'ffl-oduction, for: out of some poorodd 'Stages ''Half s 
£^y tgkes up bjit^ 227. Mr. WQor« nzis wr|tjen a 
book of great importance, which should mark an 
e^H}cli ib the history'6f ihcf rights of the Crown and 
the subject in the litus Tnaris, or foreshore of the 
kingdom. Hall's treatise (with I^oveland's notes) is 
set out with fresh notes by the present editor, who 
is anything but kindly disposed towards liis author, 
for his notes are nothing. biit a series of ^xpo^itfes"^ 
of what he deems to be Half's errors'and misrejice-. 
sentations. Mr. Moore admits his book to be a 
'brief for the opposite side of the cont^ntioil isu^ 
ported by Hall, and a more vie^orous and argu- 
mentative treatise we have scarcely ever seen. Its 
arguments are clearly and broadly disclosed, and- 
supported by a wealth of facts and cashes whith^ 
show the research of the learned author, to haye 
been most full and elaborate. . . . There is ilo 
d0iibt':that ithis is^ an imppitant ^Q^k. wWch ii¥i5& 
ha^e(a.(^9sidpEa^/ipflue^ 4" mffb^® PCi^ 
law with which it deals. That law is contained in 
ancient and most iip^^es^EjII x^cq^dsT; ^Hese H^i^ 
now been broughtf-to-iigh^ 'and it^loay Wefl-^e 
that limpor-tant; results to the subject may .flow, 
thAfefrdm.'''The Profession, not to say the general 
public, owe the learned author a deep .debt of 
gratitude for providing ready to. hand such a 



wealth of materi^s for founding and building up 
ar^ments. . jMr. Stuart Moore has written a work 
which- must; tinless his contentions are utterly un- 
founded, at once become the standard texc^l)(^ dn 
the law of the Sea-^dre."r— i^aw rrW«^ I&i.'ist. 
. '* Mr. 3tuart Moore in his valuable work on the 
Foreshoi'e."— r^tf T'zVwftT. ' .J 

" Mr. Stuart Moore's work on the title of the 
Crown to the land around the coast of England 
lying b^tweei^ the high and low watermark is 
something' more than an ordinary law book. It is 
a history, and a very inteiresting one, iX ^uch Ja^d 
sind ihe rights exerdiised over it ft-om the^darHest 
times to the present, day ; and a careful study of 
the facts contained m the book and of the argu- 
ments brought forward can scao-eelyfail to convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the Crown, that without 
the existiehbe of specBil evidence to the contrary, 
the, land' which adjoins riparian property, and 
Which is covered at high tide, belongs to the 
G^pym and"! nptrt? fl*ie ownerpf the adjoining 
manor. The^^whft:K|ftfn H^f^re gives [bf places 
where the question of foreshore has been already 
raised, and of fhose as to .iifHiEh evidence on the 
subject exists ^mo^gst the'^puMic records, is valu- 
able, though by qo meaos exjiapsuvt: ; and^-the 
book should certainly find a place in 'the l^tsry of 
the lord of every !idparian manor." — Mornii^ Post, 



In one volume, 8vo, price I2J., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES ; 

Together with a Brief Summary of the Variovs Sources of Rivers 

Pollution. 

By clement HIGGINS, M.A., F.C.S., 

, , . . OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



"As a compendium of the law upon a special 
jttid rather intricate subject, this treatise cannot 
but prove of great practical yaluCj and more 
especially- to. those who have to advise upon the 
institution erf prttcfeedii^s under- the Rivers Pollu- 
tion Prevention Act, 1876)- or to adjudicate upon 
those, pra|pee4ings,wii^p bffaug^."-^/rwA Ma-w 
Times. 

**We can reconunend Mr- Higgins' Manual as 
the best guide we possess." — Public Heaith.. 

"County Court Judges,- Sanitary Authorities, 
and Riparian OwTiers will find in Mr., Higgios' 
"Treatise a valuable aid in obtaining a clear notion 
of the Law on ^he Subject. Mr. Higgins has 
accomplished a work for which he will readily be 
recognised as having special fitness on account of 



his practical acquaintance both with the sdentii^ 
and the legal aspects of his subject." — La-w Maga- 
zine and Rej/iepj.. ■.,(,. 

"The volume ia very carefiUly.an;ange4 through- 
out, and will prove of great utility, tot^ to miners 
and to owners of land on the .IbaQli^'Cu rivers." — 
The Mining your^tal. ■ , , 

"Mr. Higgins writes tecselyand qleajrly, v^hile 
his facts are sp well arrang^(j;that it , is a pleasure 
to refer to his book for infonnation ; and altogeiflbfr 
the work,i5 one ^hich will be fonnd very usefiil by 
all interested ia the suliject ^to which it relates. '.W 
Knzineer. , ; . " ," ■ ■ . 

' A compact and cpuv^nieutm^mxalpfflbelaw 
on the subject to which it relates."— Jf^&iVir^ 
ydurnal. 
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In 8yo, Fifth E^ditioh, price 2&t., cloth. 

MAYNE'S TREATISE 

ON 

THE LAW OF DAMAGES. 

FIFTH EDITION. 
REVISED AND PARTLY REWRITTEN. 

BY 

.JOHN D, M A Y N E, 

OF THE II*NER TEMPL.B, BARRISTER- AT -LAW J 
AND 

His Honor Judge LUMLEY SMITH, Q.C. 

" ' Mayne on Damages ' has' now become almost a classic, and it is one of the books which 
we cannot afford tohave up to date. We are therefore pleased to have a new Edition, and 
one so well written as that before us. With the authors we regret the increasing size of the 
volume, but bulk in such a case is better thtin incoinpleteness. Every lawyer in practice 
should have this book, full as it is of practical learning on all branches of the Common Law, 
The work is unique, and this Edition, like its predecessors, is indispensable." — Law Journal, 
.AjJtil, 1894. ■ ' '■■■ '. T ■. " , - ' "' ■ i '";.' 1' ,., Jy :.- ^ 

" Few bppks have been better kept up to the current law than this treatise. Thejeairlier part 
of the bo<sl5 was remodelled in the last edition, and in the present edition the chapter on 
Penalties arid Liqyidated Damages has been rewritten, no doubt in consequence of, or with 
'regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in Wallis v. 
Smith (31 W. R. 214 ; L. R. 21 Ch. D. 243). The treatment of the siilijebt by the authors is 
admirably clear and concise. UpSh the ppint involved in Wallis v. Smith they say : ' The 
result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible rule peculiar to itself^but i§ to ba dealt with as coming under the general rule, 
that the intention of the parties themselves islo be cbhstd^fed. If they have said that in the 
case of any breach a fixed sum is to be paid, then they will be kept to their agreement, unless 
it would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.' This is a very fair summary of the judgments in Wallis v. Smith, especially 
of that of Lord justice Cotton ; and it supplies the nearest approach which can be given at 
present to a rule for practical guidance. YJ^ can heartily ootntnend,this as a carefully edited 
edition of a thoroughly g6od book," — Solicitors' Journal. ' ' ". ' _ . 

" During the twenty-two years lahich fpave elajised since the publication of this well-known 
■work, its reputation has been steadily growing, and it has long since' become the recognised 
authority on the important subject of w^^i'h it tnctts." — Law Magazine and Review. 

^-.t*'This edition of what has become a standi-^ 
W)rk hks the advaritirge of appearing ifllder the 
stipeiSvision of the original author as well as of 
Mr. Lumlex Smith, the e/iitor of the second edition. 
The result is most satisfactory. Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy atad learning: 
At the same time the book has doubtless- been 
improved by the reappearance of its author as cd- 
edttor. The earlier part, indeed, has beien to a 
considerable extent entirely rewritten. - _ --■ 

"Mr. Mayne's remarks on damages in actions of 
tort are brifef. We agree wil!h him that in such 
actions the«)urts are governed by far Idosen prin- 
ciples than in contracts ; indeed, sometimes ^t is; 
impossible to say they are gdvern'ed by any prin- 
ciples at all. In actions for injuries to the person or 
reputation, for example, a judge cannot, do more 
than give a general dji;¥^tion„tfi,the juiy to ^ive , 



fwhat the facts -ployed iri the&- judgment ^quired 
And, according to 'the better opinion, theymay give 
damages 'for example's sake,' and- mulct a rich 
man more heavily than a poor one. ' In, actions for 
injuries to property, however^ 'vindictive' or 
'exemplary' damages cannbt,* eVcejiC in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

," It to needless tocomment upon the arrangement 
of the subjects in this edition, in which no alteration 
has heen made. The editors modestly eifpress a 
hope that all the English as well as the brincipal 
Irish decisions up to the date.have been^inciuded, 
and we believe from our own examination that the 
hope is well fouiided. We may regret that, warned 
by the growing bulk of the book, the editors have 
nof included any fresh American'cases,"but we feel 
that the omission was unavoidable. We should add 
, that theiwhole work has been thoroughly revised," 

¥^¥^^^lm^h r-' "•■-' — 

This text^book is so well knomfi, ndt only as the highest aitthoriiy on' the subject t^ekiid 
of but as one of the best text^books ever written, that it would be idle for us to speak of it 
in the words of commendation that it deserves. It ts liiot-k that no practising lawyer can 
do without."— CPLSfLVfL Law Journal. 
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In crown 8vo, price us. dd., cloth, 

ABSTRACT DRAWING. Gontainiri^ instructions on 

the DravBingf of Abstracts of Title, ind an Illustlitive Aptpeidix. ;By C. E. ScoTT, 
Solicitor. 

" This little book i^. intended for, the assistaqccof those wl^o Ji^e die baming ofpibstracts of title 
entrusted to their care. It contains a^number o^^s^fuiniles, and anjillnsprativl appendix^— iup Thias. 

'' A handy book for all articled clert5.''—Zai»S^j^^<i' ?i«'':»^ JT i i_i >Jl J i i 

"Solicitors who have articled clerks would save themselves much trouble if they furnished their clerks 
with a copy of this little book before put)J4£ ^smspM tot dt^ft an abstract of a heap of title deeds." —Law 
Notes. 

" The book ought tq be perp^ by all law students and articled derks."' — £ted Tape. 

Second Edition, in crown 8vo, price Is. , cloth, 

THE LAW ' RELATING TO ' CLUBS. 

By the late JOHN WERTHEIMER, Barrister-at-Law, 
Second Edition, by A. W. CHASTER, Barrister-at-Law. j 

" This is a ver^ neat little book on an interesting 
subject. The law is accurately and well expressed." 
— 7-/'aw youmal, 

" This is a very handy and complete little work. 
This excellent litde treatise should lie on the table 
of every club." — Puntp Court. 



" A convenient handbook, drawn up ivith great 
judgment and perspicuity." — Morning Post. 

Both u^fm and iateresting^ to those interested 
in club management." — Law Times. 

*' Mr. Wertheinier's Imtory of the cases is com- 
plete and well arranged." — SeUurddy Review. 



In 8vo, price 2s., sewed, 

TABLE of the FOEEIGN MERCANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. - By Gharles 
Lyon-Caen, Professeur agreg^ a la Faculty de Droit de Paris ; ft-ofesseur Ji 
I'Ecole libre des Sciences politiques. Translated by Napoleon Argles, 
Solicitor, Paris. 

In 8vo, price is., sewed, 

A GUIDE TO THE FRENCH LAWS OF 1889, ON NATION- 
ALITY AND MILITARY SERVICE, as a«Fecting British Subjects. By A. 
Pavitt, Solicitor, Paris. 

In one volume, demy 8vo, price itw. 6d., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVERY. By John HonsTON, of the Middle Temple, 
Barrister-at-Law. 

In 8vo, price lo^. , cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Beal, B.A., 
of the Middle Temple, Barrister-at-Law. With a Preface by Edward Clarke, 
Q.C., MP: 

In 8vo, price los. dd., cloth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With Intro- 
duction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. Finlason, Barrister-at-Law. 

In royal 8vo, price los. 6d., cloth, 

THE PRACTICE OF EQDITY BY WAY OF REVIVOR AHD SDPPLEMEHT. 

With Forms of Orders and Appendix of Bills. By 1«ftds Leigh Pemberton, 
of the Chancery R^istrar's OfiBce. 
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In 8vo, price \2s. (id., cloth, 

THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEARS 1885 AND 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts 
On Matters relating to Commerce. 

. 3y JAMES A, DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OF THE INNER TEMPLE, BAKRISTEK-AT-LAW. 



In 8vo, 1878, price 6j., cloth, 
THE 

LAW RELATING TO CHARITIES, 

especially with reference to the validity and construction of 

CHARITABLE BEQUESTS AND CONVEYANCES. 
By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law. 

Vols. I.. II., III., IV., and v., Part I., price 5/. 7^. 
REPORTS OF THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARttAMkNTARY £LE)CTJ0NS ACT, 1868. 
By EDWARD LOUGH LIN O'MALLEY AND HENRY HARDCASTLE. 

*,* Vol. IV. Part in. and all after are Edited by]. S., Sandars ««</ A. P. P. KEEP, 

Barrisiers-at^Law. 

In 8vo, price 12;,, cloth, 

THE LAW OF FIXTURES, in the principal relation of 
Landlord and Tenant, and, in all other, or general relations. Fourth Edition. 
By- Archibald Brown,'' M. A. Edin. and Oxon., and B.C.L. Oxoh., of the 
Middle.Temple, Barrister-at-Law. 

In one ^lume, 8vo, price 28^.,xloth, 

THE LAW RELATING TO PUBLIC WORSHIP; 

With special reference to Matters of' Ritual and Ornameiitatioh, and the Means of 
Securing tlie Due Observance thereof, and containing ii^ extenso, with. Notes and 
References, The Public Worship ReguMon Act, 1874; The Church Discipline 
Act ; the various Acts of Uniformity ; the Liturgies of IS49, 'SS^i and isjg, 

; '-,' compared with the Present Rubric; the Canons ; the Articles ; and the Injuno- 
■• tions, Advertisements, and other Original Documents of Legal Authority. By 
Seward Brice, LL.D., of the Inner Temple, Barrister-at-Law. 
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In 8vo, 1876, price 4/. 4/., best calfbinding,, _ . ^ _ ,^ 

sHbwEft'g 'cAsIs IN ■fkmikmtt 

^"^ R^BSOLVED AND ADJUDGED UPON PETITJQNS b' XVSITS OPERROR. 

FOURTH EDITION. . .,,... 

CONT^iNfKls'ADDITtbNAL CASES MOT HITHERTO REPORTED. 

REVISED AND EDITED BY ''"'" 



RTCHAUD LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BA'RRISTER-AT-LAW ; EDITOR OF " KELYNg's CROWN CASES,'* AND 
"hall's essay on THE RIGHTS pf.JTHE CROWN IN THE SEASHORE." 

" Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
CMk^Cumi^ham.^ie^^'s New Gsses, Chpjjce Gams in Clmncery7]Williei 
aQ<rKllybg^ (^Mn£a^ determined jto issi)e^)/<|w[°i^Jr°<A^^<^°y3'^^^°1 

"The voluBie,.4l;thOTgJ;.bea;ijtifu]ly prigted on pidrfesJjipoeS Paper, -in t>ld-ftfihioned 
type, instead of being in flie quarto is in the more convenient octavo form, and contains 
several ac^^C^^jfli^^^ \jf<^ ©J^ ^44^'" ''"y "'^ '^^ prevdous eilitions of tjiprwrk. 

" These aire aff cases of importance, worthy of being ushered into the light of the 

WPjrldte'.f^fejiimLsipgfJJV^I^jVpW-i,;!^ -i-^ T" ; . 1 > '^ ' v \': r" 

■ " SHowerS'Case^ are models' for"^ reporters, even in our day. The statements of the 
eas^A e argnmcnt sq f e o unsel jandthe opinions ofthe Judges, are "all clearly andTBIy'gTvffi; 
" This new edttios>witb.an old face of tjl)ie|>e y^pab^f fe_^)|:ts,jui)der the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, 'be welcomed by 
the profession, a^gir^lj as'^egabtertbe: custodians' t^publfflibr^^Udx^plete or add to 
tj'5J^.y'^j^°i.English Law.Rfflpr^s.";:^^^^ ^ ^ , 

dlJUilQ^ B&a:Kwiik cJ^^EaiJT. RicaMp ^^ cJuUiJl 

I?r 8vp,- i86§,'!lince 3/. ^., bound in ealflntiquie, 

LES.vAN5 BU ROY RICHARD LE SECOND. 

Cpl^ect* ,ei)^inbl*- hoes 1^ e|)r|^^eQtSf de Stat^aixr,r Fitzherbert et ^fof^^i ^ ^ 
-^ Richard Bellewe, de Lincoliis Inrie. " 1585.' Reprinted from the Original 

* "•TrojftAIicIibTaryin the world, where English ^--^^ a;._i_i- -._ »l_ __:_:* — j „ 

law finds a place, shouM be without a cop^ of this ' 
editio n of Benew«/j^-HCaiW;^i_Z^ ... 

" We have here A/ac-simile edition (^iB9%W^/ 
and it is really the most beautiful and admirable 
reprint tjiat, has appeared at any tune. -It i§;a;i 
IH^e^ipejlCafSnti^fi^JiJ^tif]^, and^ 'iomisla {i(osU 
mteres^i^ iponuniLent ' of our early legal history, 
XlfbdM^lolfies&mc Class of works as the^Yi^'' 
BoyWE4yraf0J.andpi^ei!sii»ilY'?iwJ0 which, f 
nave Tieen pnhled in our own time under the 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



highly xreditable to the spirit and enterprise of 
prtv;^ publishers. The work is an important link 
I P nnr Ugal hUf nry ; thwi-arfe no year books aff ifae 
reign of Richard II., and Bellewe supplied theonly 
subslitiite by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
canveoient fiot^ — tBj^t'd^ alfAi^^jficaT arraSgfcmeil 
In thebrderofsubjeetvso that the work iftA&lgtte 
as well, as a book jof J^w x^^rts^ it-j^ in fact a 
collection of cases of the retgh of Ridnard II., 
, aKranged'ac(;ording to their sid^cotsio at|){iabetical 
order. It is tb^efore one of t^ most intelli^ble 
and iirtereiiling ' l^g^ ^membrius^' of 'ttie Middle 
Ages." — Law Times. __._.,__ 



CUNNINGHAM'S REPORTS. 

.Q\l''t\l fpSvo, l8?f, priee(3'-3Ji., Palfaijtiqii& ';■ r, T .|_f7" 

Cn«K»*GHAiic's'(T;) Reports iii ^ B., 7 to" lo Geo. II.'; to *hl<af is prefiicetl^a Prbjidsil 

for rendering the Laws fif England clear, jind certoip, humbly .offered to..tl^ 

'- '■'■ Consideration of both Houses of Parliament. Third edition, with m^merous 

£ 8 GorredtioBs. By Thomas Townsend Bucknill, Barrister-at-Law. 
'.M.*^tit (nstructive - chapter ^ whl^h precedes the 
c|^s, entitled ' A jvoppsal ^or rendermg the Laws 
or£Hgland dear-and certain, '^ves the volume a 
d^IBf <S pECUliarinttrest, independent ofthe value 
of^^hy pf the reported cases. Xhat chapter begins 
With words which ought,' for the information qf 
every people, to be priattd in letters of gold. Xticy 
are as follows : ' Nothing conduces more to the 



peace' and prosperity of every nation than good 
laws and th4 due^eMcution 9f them.'- -Tlie history 
of the civil law is then rapidly traced. Next a 
history is given of English Repoiteis, beginning 
with.th^rWonep of the .Y«ir Bopks.frfintti Edw. 
Illy to 72 Ren. ylJL — being.pear 200 years — and 
afterwuds U'tketiiue ofthe aM&isi-y^^aHada 
Law youmal. 



STEVENS &' HAYNES, BELL iYARI>, TEMPi-E BAR. 8$ 

^ttbftt* «nl) SpSfiiKS,'. ^trixs of gltprHita of tlic .^jtvlg fUporUvs. 
CHQYQE j^GASES IN CHA^^CEIJY. 

r rvT r^:, -,.--. Jn |vo, iS/o^ pfiqfcz/, 3J„ f alf antiqiie, ^^ „^ ,j^,_.. , 

THE Pii&cto^E' of' though €0tJET OF- OHi-JfOERy'. 

With the ^t5St§'pfi.'fe?.'Sei«(«6.1 QffiOts^^JellifteinJjao that Cotift.V.ia.n4:tJ?ttfeports of 
many Cases wherein Relief hath been there had, and where denyed. 

"This volume, in paper, ^e, andbindutg-flflcf! 'fieHew^'s Cases V)aa » fafrstmile of the antique edition 
All who buy the one s houl<Miuy'tRMittier5''— CaMJrf&JAro foiir^l. ' '' 

Kt.i- vr ■ ■■'•ll-HWI- ■■■:m rstu ■ , '■! • -T.'-^'Jl r:r;.,(,v5.;i ' WDillJ HO 

)viau • :>i> > TV ain 8vo, 1872, price 3/. 3^., calf antique, aj jamoit/ . .'.r.xt ■: j 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

liie -Third Edition, with' Add!f'fipn£ll'ea^eg''kftd RsferfetiteL" fen'tkiriSii" in thfe Sotes 

, taken from L, C. J.' EYRi% ""IVfgS/iJV'Mr. Jiistice^ NAiBs, edited by Th&'S'XS 

■5 ""l:ToWNSEND BycKNiLL, of t»ie Innet'tlAjle, Bams^i^-^t.t^'^^^^^^ »° "''•' ' 



modern publishers, whose good taste ispnUrequall 
by their enterprise.^iii'eSS&24aite5ASr^ 

BROOKE'S NEW CASES WITH MARCH'S TRANSLAT^eW-" 

,Hj :,i h«r!p.n .«Ti.,i,iU In 8vo; 1873, price 4/. 4^., calf aniMfl;* "='' "'iJ-/''"' """ ■ , 

ffl^^?! ^fS'Sji^fiW') New Ca^es in the time of HeRry,,,S?Jl|,.„JEd«!ard VI., 3,nc| 
«:< nx, Rj^RM?yibSo"ected out pf Brooke's A.bridge»e»tj.«p4«fanged iwder years, 
bc»js '<;KSr^ft.* t*We, together **th ,March's (John). 7>:(j«?j./(i<z>??g/' Brooke's New Cases 
.-sldnuioWi W^.tiw^ of Mwy VIII., -Edward Yl,, ajad ,Qu«en, Mary, collected out. of 
— ".jUiJ^OQI^'s Abridgenjeoti„^4rieiduced aJpJ}i|,biBtie9lJy,.HB(Jer their prcper heads and 
titles, with a table of the principal matters. In one handsome volume. 8voi 1873. 



' .Lay books D^er p^ di^-or remain long dead 
50'1'bng as Ste'vens and Haynes are willing to con- 
tinue them or revive them when dead. It is cer- 
IJHOtyiSiurpiripil^ to see' with what facial accuracy 



s^fJlBtiVtbe Original and the ^(islMii>|i hfeving^ 



^^fl Y£|^ scarce, ^tml tiieilli^l^^ng and othgr, 
CBTdis? m. March's translation' makinV a new and ' 
cui'ii ^U J^ f ^'^eaition pecilli2erl5r' 'drai^able, Messrtf.'^ 
1.1 1. smh: - - 



. Steveijsaiid.H!ayneS'h^iveHi6|i»nted.the two -books 
in one volume unifc^qflinfyiil^^^ precedii;ig,ysiH0ies 

J -' -9fil o&flw no fi ^o abntjoTg 



:• K E L^4^ G E ' S '• iWiJ- REP BWt S .- -?^ 

In 8vo, 1873. Prfc^-#i,^rf,., calf anti^ye,^,,,,^,^, , ,,^^ ,„ . 



I^L^EJHlE'g (William) Reports of Cases » ^iCJlPflg^y, the I^gjgjilCTch, ■&B».-fKaibr*he 
3rd to the 9th year of his late Majesty King George IlttiAtWtSiS which time Lord 

j^, . Kipg -was Chapf.^llor, and the Lords Raymond ancf .Hprdyvicke w^tre ; Chief 
.... Justices of Ej^glMjl. To which are aMed, seventy New Cases not in th? YffSX 
Edition, Tl^}f45fe^''io''' In one hanil^pme volunie. 8vq. 1871I,,: ,jj >/. ,-jit, .1 
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JCELYNG'S (SIR JOHN) CROWN CASES."":,:: 

In 8vo, 1S73, price 4/. 4J.,,ioalf ajitique,- .n/iiiuTl bn< v-m:: 'i -id 10 
fiBLVNA's (SiirJ.y VJepotis ed Bivelrs Cases: in Pleas of the Crown in the R^gn of King 
Charles II., with Directions to Justices of the Peace, and others }> 'to wRlBhi'aifS 
no V .^4dded> Tbufi Jk(odera~ Cases, viz., Armstrong and Lisle, ; the KlBgiahd PMalitier, 
.ufT -tbS'QueenaAd Mawgridge. Thitd Edition, ten/aitiiing' sivei-ai atHMemUr^GaiA 
005 V. nmtr itfot^ frit^d, tc^ethpr with a Treatise oton the Law and Proceed- 
li >«,!) .itfiiGS IN Casbs op High Treason, first published in 1793. The whole carefully 
xn<M* .revised and edited by Richard Lov^bland Lovbland, of-tfee Inner Temple, 
'tvv .V Bawistep^at-Law. jm noiwiifM,.5 . » ,i.ib <cn<»^>«n<- 

goodservice rendered by Messrs. StevensandHayne^ 
to the fiaUsmtt--.' • > SUluUI^qasiilin arise, the 

will nnd in this .volume a,cqmplete vaae-mecum p£ 

the law of fai^ EriasbS m^smimAiimihSk 



"We look upon this volume as one of the most 

HMs^tewns awd yayaes. ;<jttfedo. we.know 
bf the mines of legal wealth that IftWiried in the 
eld law bdoks^ Biit ai careful examinaition, either of 
the reports or of the treatise embodied in the. volume 
now before us, will give the reader some idea of the 



thereto. "^c<t<iMfii Atmi yeiium/.'' 
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Second Edition, in 8vo, price 26^., cloth, 
A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS. 
By JOHN ALDERSON FOOTE, 

OF Lincoln's inn, barrister- at-law ; chancellor's legal medallist and senior whbwell scholas 

OF international law, CAMBRIDGE UNIVERSITY, 1873.; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, T^4. 



" This work seems to us likely to prove of considerable use to all English lawyers who have to deal wiA 
questions of private interactional law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclu»ons 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well." — Solicitors' journal. 

" Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question."— ^a/wn£xx Revitw^ 
March 8, 1879. 

"The author's object has beeq to induce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treaty; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial deacons iii 
English Courts which have superseded them. And it is here, In compiling and arranging in a concise 
f<»in this valuable material, that Mr. Foote's wide rangie of knbwledgfe and legal acumen bear such good 
fruit. As a guide and assistant to the student of international i^w,'the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he w^its without trouble. " — 
Standard. 

" Therecent decisionsonpointsof international law (and there have been a large number rincd Westlake's 
publication) have been well stated. So far as we have observed, no caSe of any importance has beeb 
omitted, atid the leading cases have been fully analysed. The author does not hi^tate to criticise the 
grounds of a decision when these appear to Kim to conflict with the proper rule of law. Most of his 
criticisms seem to us veryjust. . . , , On^tbe whgle^.we can i-ecommend Mr., Foote's. treatise as a useful 
addition to our text-booUsj and we expecHt wiU rapidly find its w&y into the ^andj^ of]|>raetising lawyers." 
— The ymtmdl ofyurisprttdence and Scottish Law Magazine. 

-" Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
df the Practitioners. For both, the fact that his work is almost entirely one* of '<^as&-h(w will commeDd 
H as one useful alike in Chambers^nd in Gourt." — Law Magazine and Review. 

" Mr. Foote's 1)Ook will be us^l to the student, ..... One of the best points of Mr. Fo(Me*9 bocA 
is the ' G>ntinuous Summkry,' which occdpies about thirtypages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mi:. Poote remarks that' these summaries are'not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assSdCility abd capacity. They are * mfsant tnerelyi to guide the studenf; ; ' but ihey wih do much 
more than guide-him.^'They will enable him toget sUch a ^rasp^of the subject las Wiirr^ndlfthi reading 
ot the text easy and fruitful. "-r-Xow JoumaL 

**^This bo(^ is well adapted to be used.both as a text-book for students and a book of refevtikoe'fo^ 
practising barristers." — Bar Exafnmation journal, 

/'This is a book which supplies the want.whitth ht&' long been felt for a reaSIy good modern treatise cm 
Private International I<aw adapted to the, every-dky requirements of the English Practitioner. The 
whole volume, although designed for :fhe use of the practitioner, is so moderate in »ze — an octavo of 500 
pages only — and the arrangement and development of the subject so well concuved and executed, that it 
will amply repay perusal, by those whose immediate object may be. not the actual dedsioBSi of a knotty 
point but the satisfactory disposal of an examination paper." — Oxford and CamSridge Undergkaduatei 
%f»rnf^l* ,- ' - ^ J,' ' 

■** Since the publication, some twenty years ago, oF Mr. Westlake's Treatise, Mr. Foote's bo(& is, in 
our opinion, the best work on private international law i^hich has appeared in the English language. . • > « 
'The work is executed with much ability, and wUl doubtless be found ,of great value by all persons who 
have to consider questions on private international Jaw. '--^^/AMwnfjiMr 
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Fifth Edition, revised and' enlittged, 8vo, price 32J. net. 

A,.TREAT4SE ON HINpuaAW AND USAG% 

BjrJoHi* V>. ]&lA^NE,of the fejner Tanple, fa|i|s^ivafj.ay, AutW of " A TVea^Se bfl 

Damages," &c. j *** ' . 

" A new work from the pen of so established an iLuihority as Mr. Mayne cannot fail to he welcome to 
the legal nofies^ifn:^ In^ihis presenfrycHninie thp late Officiating^ Adveca^GeneraVat Mc^tras Jias drawn 
upon th&ftoccs'Cfph^ loni^-exptfii^dci ili/Soutnem India, and h^ ptod6oed i. vkifk. of vaiile afike to the 
practitioner at the Indian Bar, or at home, in appeal cases, and to the scientific jurist. 

"Toall who, whether a$ pt^ctific^eri or administrators,^d^ as students oiCtibe9cience of jurisprudence, , 
desire a thoughtful and suggestive work of reference on Hiodu Law and Usage, we heartily reconimend- 
the careful perusal of Mr. Mayne's valuable treatise." — La^n Magazine and Review. 

.;:" , ■ , ■'- ■ .- ' A'.- .- - - ,■ .I'-v; ■iir';.oo .-M 

In 8vo, 1877, price 15^., cloth, ., 

A DIGEST. OF HINDU LAW, 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY. 
ARRANGED AND ANNOTATED //•-!. '/^ 

By H. S. CUNNINGHAM, M. A. ;^ Advocate-General, MadtaS. ■'■ 

"Si DUTCH = LAW. p' .iixj; ,1 .Eo>? 

In I Vol., 8vo, price ifis., cloth, 
THE 0FIKi0NS.lOF/6ROTIUS, As contained in the Hollandsche 

* Consultatien en Advij^^. Collated, translated, and annotated by D. P. DE 
Bruyn, B.A., LI^.B., Ebden Essayist of the University of the Cape of Good 
Hbpfe ; AdjMddte 6f'the Supreme Court of thef Colony of the Cafj^of Gosa Hope, 
and of the High Court of the Smith African Republic, With Facsimile Portrait 
of Mr. Hugo DB Groot. - 

. .VlJy oJ IJln 2 Vols., IfeyklSvei', tirice 9CW., cloth, lYJ'JD 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW- Revised ^nd Edited with Notp s, in Two Volumes by C-,W. Decker, 
Advocate. Translated from the ori^if Dutch by J. G. KbTi«,'Llfi-B., M the 
Inner Temple, Barrister-at-Law, aSid Chitef Justice of the Transvaal, With Fac- 
simile Portrait in the Edition by Decker of 1780. . 

^ i .. »^* yQi_ jj j^ be had separately, price soj. ^ 'A433 .ko/I 

In 8vo, price if,s. 6d., net. 

VOET'S TITIzBSufiN WNDKATIONES. AND INIE:RDIGTA, 

Or the Roman Dutch Lam pf Actions to Assert Rightsof Property, including Injunc- 
tions and Possessory-Actions,, translated into English with side-notes ; viz.. Book VI. 
Titles I. to III., Book VII. TjtleVI., Book VIII, TiUe V., Book XX., TitlelV., 
ind Book XLIIf. Titles I. ^^XVI. to jlXXtll., of Vdet'l Commerifary bn'the 
Pandects, with a Scientific arid" Generri tntroductioiii Notes Explanatory of the 
Roman Civil and Roman Dutch, and English Law,. Notes of Ceylon Enactments 
■ aiid" Pradtiee.'hnd T)t'cisiqns of the Sflpreme Court, C^ah, ■ etc. By Jdftw J, 
Casie Chitty, Barrister-at-Law, Advocate,' High Cbnrt, Madras, and Supreme 
, , Court, Ceylon. ,, ., ,,,., . . , , , 

.(.I ' - ''"''^■' In 8vo, price 42^., cloth, •'^.V'-'-^"'-' - <^lJ ■ •': 

THE JUDICIAL PRAfiTlCE OF THE COLONY OF THE CAPE 

. Mi/Oi' GOOF HOPE AND OP SOIiaAFfilCA eBNBBALtT. With s^itaTs*.^ 

i and copious Practical Forms, subjoined,, to, and illustrating the Practice of the 

several Subjects treated of. By C. &. Van Zyl, Attorney-at-Law, Notary 
PubUcj'and Conveyancer, etc. etc. OZ ij ,' 

In Crown 8vo, |uriGe ^ls.(>d.i boardsi 

THE. lNTRODpCTI# TO DUTCH JURISPRUDENCE OF 

.( -ftree ''~6H9TroS7 «*» N<MieS-by Sinibil vin GrOfcnW^eftt' Win ttei^ MMe,i<sudd 
References to Van daf'iKeeSfeVi Theses and Schoref's Notes. Translated by 
A. F. S. Maasdorp, B.A., of theiuner Temple; BairiBter-at-Law, 
''■*' ' ■ In i2mo, price 1 5J-. ««/, boards, '.^M .... . ,1 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grothis' Introduction to Dutch Jurisprudence, and 
4'"* iSlSfldiWtSsftppljrceHBte defects fherctiny and to deteftriine Softs 6fT*d njoie 
Mi) ae&bnt«deCk>nt^vasi& lOn the Law of Holknd, By D. G. VAHSBSrKBSSiBl^^ 
Advocate. Tran^fetfidj ,bj C, A. LasR^z,, Barrister-at-Law. Second; .Editiopwj 
With a Biographical Notice of the Author by Professor J. De Wal, of Leyden. 



ST£y£JfS &^'£rAYN£S, BELL YARD, TEMPLE SAR. 



THE 



:'^aSar lamination ^nitual ^^^ 

FOR 1894. ''^^■ 
(in Contmua.tion of the Bar Esamiuation. Journal.) 



Price 3f J J ■aH a.. 



EXAMrNATION PAPERS, 1893. ' "' w^y, 

FOR Pass, Honors, and Barstow Scholarship.' "^ 

RESULT OP EXAMINATIONS. '■;V't- -ti".; 

NAMES OF SUCCESSFUL CANDIDATES. "" "': r\ ."; 

EXAMINATION REGULATIONS FOR 1894. ilr '■■'' 

A GUIDE TO THE BAR. _.^„^ [\f'\, ' 

LEADING DECISIONS AND STATUTES OF 1894. ■^■^■SjThc'': 
NEW BOOKS AND NEW EDITIOl^S. 



W. D. ^E-D WARDS, LL.B., 



OF LINCOLN S INN, BARRISTER-AT-LAW. \ 



].' 



In Svbi, price 18s. eadh, cl«rth, 

THE BAR EXAMINATION JOURNAL, YOLS.lV., v., 

¥L, YIL, yilL, IX. & X. Containing fte ExtfnrilJatidh ■QuesStoiiSJand Aihswers 
from Easter Term, 1878, to Hilary Term, 1892, with ^L^tofSuccessfuK Ckii'did^^^^ 
at each examination, Notes on the La w of Propertyi and a ^ynopsjsof; ReGeni itagisf ' 
ktion of importance to Students, and othe* inforMBtion. , •■:,,/ 

By A. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. ^ '' 



In 8vo, price 8s., cloth, ^ 

w SHORT PRACTICAL COMPANY FORMSr^jr 

By T.- Eustace Smith, of the Inner Temple and Lincoln's Inrv, Barrister-at-Law, 
Author of " A SiHvnSary of the Law of Companies," etc., assisted by RetAND E. 
, Vaughan Williams, of the Inner Temple, Barrister-at-Law. d^d J 

REVIEW, 
y T^ collection of Company Forms should certainly prove of service to secretaries,, direclfors, and 
others interested, in the practical working of companies. . . . The forms themselves are short and to 
the point." — jLau/ Tinies. 



Sixth Edition.' fa 8vo, prfee 9^'. «K>th, 



A SUMMARY OF Wm STOCK 'COiPAHIES: L 

By T.<EirSTACE S,M rT H, '" ',,^,,! , 

' , , OF THR INNER TEMPLE, BARRISTER-AT-LAW. jifmS ?< I 



*' The author of this handbook tells us that, when 
a n a rt icle d sradienc feading for fHe iirial examina* 
tion, he^fdt the want of sueb a work as thdt before 
us, whefem could bff found the main principles of 
law relating to joint-stock companies . . . LaW 
st u deiftgrnay we>l read it \ fbr Mr. Smith has very 
wiset^b^n at «he pains of giving his authoii-ity for. 
ail hisstatementsof the law or of practice, aaapplied, 
tajoint^&^k company business ustmlly tiansiotpd! 
in solicitbrs' chambers. In fact, Mr. Smith has 
by- Ms IJttU book offertd a fresh md6oBii«fft to 
students to make themselves— at ^11 event*^ to some 

branch of study."— Aaw Tunes. 



"These pages give, in the wdrds of the Preface, 
' as briefly and concfsely as possible a general 
view both of the principle and practioerof tjie law 
affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
te the very language of the ^afiittsHptorfeth ThA 
plan is good, and shows botb giafifi ana'tieAtnesB,': 
andyboth amongst students and laymea, Mr.Smith's 
ib0bM ought to meet already sal4.^'^J;»^ foumal. 
, ",The book, is one from which we- havp^derived 
yiki-|^^W4npltj of valuable irtfo Wtio*/ iurfl we can 
■heairuly ^nd consoientiously recommend it to our 
tt^&!sf~'0jefoyct and Cdmbi^i t/kdergra- 
duates' yournal. 
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In 8vo, Sixth Edition, price <js., cloth, 

THE MARRIED WOMEN'S PROPERTY ACTS ; 

1870, 1874, 1882, and 1884, 

With Copious and Explanatory Notes, and an Appendix of the Acts 
relating to married women. 

By Archibald Brown, M.A., Edinburgh and Oxon., and the Middle Temple, 
Barrister-at-Law. Being the Sixth Edition of The Married Women's Property 
Acts. By the late J. R.Griffiths, B.A, Oxon,, of Lincoln*-s Inn, Barrister- 
at-Law. 

_ *' Upon the whole, we are of opinion that this i& the best work upon the subject whioh.has been issued 
since the passing of the recent Aft. Its position as a well-established manual of acknbwledgeii' worth gives 
it at starting a considerable advantage Dver new books ; and this advantage h^ been ^U m^t^ed by 
the intelligent treatment of the Editor."— ^y^fibViv-j' yournal. 

"The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its - copious index, practically a 
summary of the mar^nal headings of the various paragraphs in the body of the text. This book is worthy 
of all success." — Law Magazine. 

in %v6, price I2j., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION, 

, . Byv Robert Campbell,^ of Lincoln's Inn, Barrister-at-Law^ and Advocate "j 
of the Scotch Bar. -*■' ^ i <- i 

"J^oieSsan authority than the late Mr. Justice 1 new-edidon bropg^t^dpwiuto date. It is indeed an 
lilies,, in .his judgment in Op^enfuim. v. WMte able and scholarly^eatise on a sompwliac difficult 
LtoH ifatil Ca-t characterised Mr. Catnpbeil's branch of la^, in ' die treatment of w^h the 
.' Law of Negligence ' as a ' very good book ; ' and author^ knowledge ■ of Roman and Scdtdi Juris- 
since very good books are by no means plentiful, 1 pmdence has: stood hinmin good stead. A^e con- 
when compared with the numbers of indifferent fidently reconun^d it a\i^c to ^he student and the 
ones wluch aunu^ly issue mnn the press, we think practitionef.^^ — LOi&MiMgazini!, 
the profession will be thankful to the author of this I 

In 8vo, price 10s. 6d. net. 

THE LAW AND PRTvILEGES RELATING TO 

; THE ATTORNEY-GENERAL AND SOLICITOR-GENERAL 

OF ENGLAND, wUh a History from the Earliest Periods, and a Series of 
King's Attorneys and Attorneys and, -Solicitors-General from the reign of 
Hetwy- III. to tbe 6oth of Victoria, By J. W. NorTON-Kyshe, of Lincoln's 
ton, Bairister-kt-Law.' ,, ' V, 

BIBLIOTHECA LEGUM. 



fl In 1 2mo (nearly 400 pages), price 2 J., cloth, VfJ"' U]/' \ 

A' CATALOGUE 01" LAW BOOKS, including aUtLRepcirts 
in the various Courts of England, Scotland, and Ireland ; With a Supplement to 
December, 1884. By Henry G. Stevens and Robert W. Haynes, Law 
,Fub}ishers. 

In small 4to, price zj., cloth, beautifully printed, with a large margin, for the 
$pedal use of Librarians, 

A CATALOGUE OF THE REPORTS IN THE 
VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpba- 

BETICAL &■ CHRONOLOGICAL ORDER. By Stevens & IUynes, 
Law Publishers. 



sr£y£j\rs &> haynes, bell yard, temple bar. 
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Second Edition, much enlarged, in 8vo, price 20^., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which are appended' Topical Indexes of Cases decided in the Privy Council 
on Appeal from the Colonies, Channel Islands and the Isle of Man, and of 
Cases relating to the Colonies decided in the English Courts otherwise than on 
Appeal) from the Colonies. 

By CHARLES JAMES TARRING, M.A., 

ASSISTANT JUDGE OF U.B.M. SUPREMK C6NSULAR COURT, COI^STAN'rll^OFLBj AND H.M.'S CONSUL ; 
AUTHOR OF "BRITISH GONSUI^R JURISDICTION IN THE EAST," *.' A TURKISH GRAMMAR," ETC, 

CONTENTS. 



Table of Cases Cited. 
Table of Statutes Cited. 

latroductory. — Definition of a Colony. 
Chapter I.-7-The laws to which the Colonies are 
subject. w 

Section i. — In newly-discovered countries. 
Section a. — In conquered or ceded countries. 
Section 3. — Generally. 
Chapter II.— The Executive. 
" Section i. — The Governor. 

A. — Nature of his ofiFice, power, and 

duties. 
B. — Liability to answer for his a.cts. 
I.— Civilly. . 

I. «.^ln the courts of his Govem7 
ment. 
b. — In the English qourts. 
2. — For what causes of action. 
II.— Criminally. 
Section 2. — ^The Executive Council. 
Oupter III. — The Legislative Power. ■* 

Section i.-^Classinc^ion of colonies. 
Section 2. — Colonies witli responsible govern- 
ment. 
Section 5.— Privileges an4 powers of colonial 
, Legislative Assemblies. 



Chapter IV, — The Judiciary and the Bar. 
Chapter V. — Appeals from the Colonies. 
Chapter VI. — Imperial Statutes relating to the 
Colonies. 
Section I. — Imperial Statutes relating to the 

Colonies in general. 
Section 2.— Subjects of Imperial Legislation 
relating to the Colonies in 
general. 
Section 3. — Imperial Statutes relating to par- 
ticular Colonies. 

Topical Index of Cases decided in the Prjvy 

Council on appeal from the Colonies, the 
- ' Channel Islands, and the Isle of Man. 
Index of some Topics of English Law dealt with 

in the Cases. ' .... 

Topical Index of Cases relating to the Colonies 

decided in the English Courts otherwise, than on 

appeal from the Colonies. 
Index of Names of Cases. 

Appendix I. 
— IL 

Gbiwral Index. 



In 8vo, price \os,^ cloth, 

THE TAXATION OF COSTS IN THE CROWN OFFICE. 

comprising a collection of 
BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS, 
AND ON APPEALS FROM INFERIOR COURTS ; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

AND A SCALE OF COSTS USUALLY ALLOWED TO SOLICITORS, ON THE TAXATION 

OF COSTS ON THE CROWN SIDE OF THE QUEEN'S BENCH DIVISION 

OF THE HIGH COURT OF JUSTICE. 

By FREDK. H. SHORT, 

CHIEF CLERK IN THE CROWN OFFICE. 

j"Xlus is decidedly a useful work on the subject of thosje costs which are liable to be taxed before the 
Oueen's fironer and Attorney (for which latter name that of ' Solicitor ' njight npw well be substituted), or 
before th* master of the Crown Office ; in fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
lelatine to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The ' general 
obSeSions'constituteausefulfeaturemthismanual."— ia«/ri%«. , ^. , 

^•ThB recent revision of the old scale of costs m the Crown Office renders the appearance of this work 
narticularly opportune, and it cannot fail to be welcomed by practitioners. Mr. Short gives, in the first 

glMe. a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office and then 
llleof costs in various matters. These are well arranged and clearly printed."— ^'ff/zc/^tfrj' yourntU. 
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Just Published, in 8vo> price Is.: isd., cloth, 

BRITISH CONSULAR JURISDICTION IN THE EAST, 

WITH TOPICAL INDICES OF CASES" ON. APPEAL FROM, AND 

RELATING TO, CONSULAR COURTS AND- CONSULS ; • 

Also a Collection of Statutes concerning Consuls. 

By C. J. TARRING, M.A., 

ASSISTANT-JUDGE OP H.B.M. SUPREME CONSULAR COURT FOR THE LEVANT. 

In one volume, 8vo, price %s._(>d., cloth, 
A COMPLETE TREATISE UPON THE 

NEW LAW OF PATENTS, DESIGNS, & TRADE MARKS, 

CONSISTING OF THE PATENTS, DESIGNS, AND TRADE MARKS ACT, 

1883, WITH THE RULES AND FORMS, FULLY ANNOTATED 

WITH CASES, &c. 

And a Statement of the Principles of the Law upon those subjects, with a Time Table 

and Copious Index. 

By EDWARD MORTON DANIEL, 

OF Lincoln's^ inn, basrister-at-law, associate of the institute of patent agents. 
In 8vo, price 8j., cloth. 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of Lincoln's Inn, Bairister-at-Law. 

Second Edition^ in oncvolume, 8vo, price 16^., cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 
and to the French Code, and' a Copious Index. 

By henry THOMAS BANNING,' M. A., 

OF THE inner TEMPLE, BARRISTER- AT-LAW. 

"The work is deddedly valuable." — La'w Times. 

" Mr. Banning has acuiered to the plan of printing the Acts in an appendix, and jnaking his book a 
raniliclg .treatise; on the case-law thiereon. The cases have evidently been investigated. mth< care and 
digested with clearness and intellectuality." — Laiv youmal. 

In 8vo, price u,, sewed, 
AN ESSAY ON THE , 

ABOLITION OF CAPITAL PUNISHMENT. 

EnAracing more particularly: an Enunciation and.Andlysis of the Principlts of Law as 
, applicaUe to Criminals of the Highest Dtgru of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 

Sixth Edition, in 8vo, price 31J, 6*^, cloth, 

THE INDIAN CONTRACT ACT, No. IX., of 1872. 

TOGETHER 

YfUn AN INIRODVCnON AND EXPLANATORY NOTES, TABLE OF 

CONTENTS, APPENDIX, AND INDEX. 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

BARRISTERS- AT-LAW. 
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Second Edition, in 8vo, price 15J., cloth, 

LEADING CASES and OPINIONS on INTERNATIONAL LAW 

COLLECTED AND DIGESTED FROM 

ENGLISH \aND JORE.IGN REPORTS,. OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources. 

With NOTES and EXCURSUS, Containing the VjWs of the Text-Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes; 
and Embodjring an Account of some of the more important International Trans- 
actions and Controversies. 

By PITT COBBETT, M.A., D.C.L., 

OF gray's inn, BARRISTER-AT-LAW, PROFESSOR OF LAW, UNIVERSITY OF SYDNEY, N.S.W. 

"The book is welt arranged, the materials well 
selected, and the comments to the point. Much 
will be found in small space in this book.^Zow 
Journal. 



"The notes are concisely written and trust- 
worthy The reader will learn itoxa. them a 

great deal on the subject, and the book as a 
whole seems a convenient introduction to fuller and 
more systematic works." — Oxford Magazine, . 



Second Edition, yi royal 8vo. iioo pages, price 45^., cloth, 

STORY'S COMMENTARIES ON EQUITY 
JURISPRUDENCE. 

Second English Edition, from the Twelfth American Edition. 
By W. E. GRIGSBY, LL.D. (Lond.), D.C.L. (Oxon.), ' 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" It k high testimony to the reputation of Story, 
and to the editorship jpf Dr. Grigsby, that another 
edition should have been called for. . . . The work . 



has been rendered more perfect by additional 
indices." — Law Tifnes. 



Second Edition, in 8vo, price 8j., cloth, 1 

THE PARTITION ACTS, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the Decided 
Cases, and an Appendix containing Judgments and Orders. By W, Gregory 
Walker, B.A-a'C^I^ncoln's Inn, Barrister-at-Law. 
" This is a very good manual-practical, ' clearly 
written, and complete. The subject lends itself 
weU to the mode of treatment adopted by Mr. 
Walker, and in his notes to the various sections he 



has carefully brought together the cases, and dis- 
cussed the difficulties ari^ng upon the language of 
the different provisions." — Solicitors' Journal. 



Second Edition, in 8vo, price 22J., cloth, .j/-jy^"^'' 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

OF LINCOI.N*S INN, BARRISTER-AT-LAW, AND FELLOW OF CHRIST'S COLLEGE, CAMBRIDGE. 

SECOND EDITION, By E. J. Elgood, B.C.L., M.A., of Lincoln^s Itin, 

Barrister-at-Law. , . 



" Mr. Simpson's book comprises the whole of the 
Jaw relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author has 
evidently expended much trouble and care upon 
his work, and has brought together, in a concise 
and convenientform, the lawupon the object down 
to the present time." — Solicitor^ jfoumal. 

"Its law is unimpeachable. We have detected 
no errors, and whilst the work might have been 
done more scientifically, it is^ beyond all question, 
a compenditmi of sound legal principles." — Laiu 
'J'ifttcst 

" Mr. Simpson ^laaarianged the whole of the Law 
relating to Infants with much fulness of detail, and 



yet in comparatively little space. The resUh is 
due mainly to the businesslike condensaltion of his 
style. Fulness,' however, has .by no means beeil 
sacrificed to. brevity, and^ so far as we have been 
able to test it, the work omits no point of any im- 
portance, front the earliest cases to the last. 'In 
the essential ijualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
desired. 

' ' Lawyers in doubt on any point of law or prac- 
tice will find the information they require, if it can 
be found at all, in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerable success." 
-—Law Magazine, February, 1876. 
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In one volume, royal 8vo, 1877, price 30f., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, 

OP LINCOLN'S INN, BARRISTER- AT-LAW, 



*' Mr. Joyce, whose learned and exhatistivfe work on '' The Law and Practice of Injunctions ' has 
gained such a deservedly high reputation in the Profession, now brings out a valufible con^anion volume 
on the * Doctrines and Principles ' of this important branch of the La.w. In the present work the Law is 
enunciated in its abstract rather than its concrete form, as'few cases as' pQssible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is by so acknowledged a mastfer'of his subject, 
and with the conscientious carefulness that might be expected &rom him, this work cannot ^ to prove of 
the greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- 
bent details — and to the practitioner, who wants to refresh his memory on points of doctiinte amidst the 
oppressive details of professional work." — Laiu Magazine euid Review. 

BY THE SAME AUTHOR, 
In two volumes, royal Svo, 1872, p^e 70J., cloth, 

THE UW & PRACTICE OF INJUNCTIONS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 

OF Lincoln's inn, barrister- at- law. 



RSVTEWS. 



"A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts^ cannot fail to be a welcome offering to the 
profession, and doubtless, it will be well received 
^d largely used, for it is as absolutely complete as 
it aims at being. .... This work is, therefore 
eminently a work for the practitioner, being full of 
practical utility in every page, and evfi'ey sentence, 
of it. ... . We have to congratulate the pro- 
fession on this new acquisition to & digest of the 
law, and the author on his production of a woik of 
permanent utility and fame." — Xaw Magazine 
and Revieiv. 



" Mr. Joyce has produced, not a treatise, but a 
complete and compendious exposition, of the Law 
and Practice of Injunctions both in equity and 
common law. 

"Part III. is devoted to the practice of the 
Courts. Contains, an amount of valui^le and 
technical matter noivkere else colUcteeL 



" From these remarks it will be suffidently per* 
ceived what elaborate and painstaking industry, as 
well as leg^l knowledge and ability has beev 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the pi]actit)Dncr 
labour, and no research has been omitted which 
could tend tovnu-ds the elucidation and exemplifi- 
cation of the gener^il principles of the Law and 
Practice of Injunctions." — Law youmal. 



" He do^ not attempt, to §0 an inch beyond, that 
for which he has elcpress wnuen authority ; he al- 
lows t^e cases to speak, and does not speak for them. 

" The work is something more than a treatise on 
the Law of InjuncticHis. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes rated z6o, whilst the 
index is, we think, the mostelaborate we have ever 
seen — occupying nearly 200 pages. The work is 
probably entirely exhaustive." — Laiw Times. ~ . 

"This work, considered either as to its matter or manner of execution, is no ordinary work.. It is>ia f 
complete and exhaustive treatise both as to the law and the practice of granting injimcdons. It^ mhat^ j^; 
supersede all other works on the subject. The terse statement of the practice will be found of incalcidabte [ 
value. We know of no book as suitable to supply a knowledge of the law of injuncdons to our conunbn 
law fiiends as Mr. Joyce's exhaustive work. Jt is alike indispensable to members of the Common Law 
and Equicy Bars. Mr. Joyce's great work would be a casket without a key unless accompamed by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The antlioC [ 
deserves great credit for the very great labour bestowed upon it. The pnblisfau^ as usual, tiave \ 
acquitted themselves in a manner deserving of the high reputadon they bear. "'^CawufaXau/ youmal,' '^^ .[ 
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Third Edition, in 8vo, price 2Qr., cloth, 
A TREATISE UPON 

THE LAW OF EXTRADITION, 

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN ' NATIONS, 
AND THE CASES DECIDED THEREON. 
By Sir EDWARD 



' * Mr. Clarke's accurate and sensible book is the 
best authority/ tb_ which the English readfcr can 
turn upon the subject of Exti*adition." — Saturday 
Review. ,:,.;; 

"The optQion we expressed of the merits of this 
work when it first appeared has been fully justified 
by the reputation it has gained. It is seldom we 
come across a book possessing so muc^,interest to 
the general reader and at the same time furnishing so 
useful a-^ide to the lawyer." — Solicitors* Journal, 

"The appearance of a second edition of this 
treatise does not surprise us.. It is a use^l book, 
well arninged and well written. A student who 



CLARKE, 

OF UKGOLN'S INN, S.-G., Q.C, M.P. 

wants to learn the principles and practice of the 
law of extradition will be greatly helped by Mr. 
Clarke. Lawyers who have extradition business 



will find this yoljume an excellept jbook of refie/eWid^ 
Magistrates who have to administer "the extradition 
law will be greatl)^' assisted by a careful perusal of 
' Clarke upon Extradition.' This may be called a 
warm commendation, Ijut those who have read the 
book will not say it is unmerited." — Law Journal. 
The Times of September 7, 1874,- in a long 
article upon "Extradition Treaties," makes con- 
siderable use of thi^AB?ofk and writes of it as " Mr. 
Clarke's useful Work on Extradition." 



In 8vo, price 2J. dd.^ cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 
By . WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQUIRE, BARKISTER-AT-LAW_: AUTHOR OF " THE LAW OF COPYRIGHT IN 
WORKS OF LITERATURE AND ART," " INDEX TO PRECEDENTS IN CONVEYANCING," "tITLE DEEDS," &C. 



"We think this little book ought to find its way 
into a good many chambers and officesi"-— kSV/i- 
eitors' journal. 

" This book, or at least one containing the same 
amount of valuable and well-arranged iiiformation, 
should find a place in every Solicito/s office. It is 
of especial value when examining the abstract of a 



large number of old title-deeds. "-^Zrtw Times. 

" His Tables of Stamp Duties^/rom\%-i^ ^^ 1878, 
have already been tested in Chamfee^ES, and being 
now published, will materially lighten the labours 
of the profession in a tedious department, yet one re- 
quiring great care." — La-w Magazine and Remew. 



In one volume, 8vo, price 14J., cloth, 

TITLE DEEDS: 



THEIR 



LAW, IN 



CUSTODY, INSPECTION, AND PRODUCTION, AT 

EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 

of Precedents, the Vendor and Purchaser Act, 1874, &c. &c. &c. By WALtEK 

Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of "The 

Law of Copyright " and " Index to Precedents in Conveyancing." 

" The literary execation of the work is good 



enougil' to invite quotation, but the volume is not 
large, and we content ourselves with recommending 
it to the profession." — Laiv Times. 

" A really good treatise on this subject must be 
essential to the lawyer : and this is what we ha,ve 



here. Mr. Copinger has supplied a much-felt want, 
by the compilation of this volume. We have not 
space to go into the details of the book ; it appears 
well arranged, clearly written, and fully elaborated.. 
With these few remarks we recommend his volume 
to our readers." — Law Journal. 



Third Edition, in 8vo, considerably enlarged, price 36^., cloth, 

THE LAW OF COPYRIGHT 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law 
"Mr Copmger's book is very comprehensive, 

dealing with every branch of his subject, and even 

J* ^ ^..^rrTit- ;n fz-tt-Picm mnntnes. bo tar 



extending to copyright in forei^ ^°'^"S7^f' 
as' we have examined, we have found all the recent 
authorities noted up with scrupulous care, and 
there is an unusually good index. These are 



merits which will, doubtless, lead to the placing of 
this edition on the shelves of the members of the 
profession whose business is concerned with copy- 
right ; and deservedly, for the book is one of con- 
siderable value." — Solicitors' Joi^nal, 
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Third Edition, in One large Volume, 8vo, price 32 j., cloth, 

A MAGISTERIAL AND POLICE 6DIDE: 

BEING THE LAW 

RELATING TO THE 

PROCEDURE, JURISDICTION, and DUTIES OF MAGISTRATES 
AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showini^ the General Procedure before Magistrates 
both in Indictable and Summary Matters, 

By henry C. greenwood, 

STIPENDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES ; ANU 

TEMPLE CHEVALIER MARTIN, 

CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON ; 
AUTHOR OF "the LAW OF MAINTENANCE AND DESERTION," " THE NEW FORMULIST," ETC. 

Third Edition. Including the Session 52 & 53 Vict., and the Cases Decided in the 
SoPERioR Courts to the End of the Year 1889, revised and enlarged. 

By temple CHEVALIER MARTIN. 



" A second edition has appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include in their "Libraries." — Saturday Review. 

"Hence it is that we rarely light upon a> work which commands our confidence, not merely 
by its researdi, but also by its grasp of the siibject of which it treats. The volume before us 
is one of the happy few of this latter class, and it is on this account that the public favour will 
certainly wait upon it. We are moreover convinced that no effort has been spared by its 
authors to render it a thoroyghly. efficient and trustworthy guide. " — Law Journal. 

"Magistrates will find , a valuable handbook .in Messrs. 6reenwood and Martin's 

■ Magisterial and Police Guide,' of which a fresh Editioii has just been published." The 

Times. > 1 l 

" A very valuable introduction, treating of proceedings before Magistrates,and hugdy of the 
Summary Jurisdiction Act, is in itself a treatise which will repay perusal. We expressed our 
high opinion of the Guide when it first appeared, and the favourable impression then produced 
is increased by our examination of this Second Edition." — Law Times. 

" S'or the form of the work we have nothing but commendation. We may say we have 

here our ideal law book. It maybe said to omit nothing which it ought to contain." 

Law Times. 

" This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried ouK." -^Solicitor/ Journal. 

"The Magisterial' and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Martin, is a model work in its Conciseness, and, so far as we have been able to test it 
in completeness and accuracy. It ought to be in the hands of all who, as magistrates or 
otherwise, have authority in matters of police." — Daily News. 

" This work is eminently praetiiol, and supplies a real want. It plainly and concisely 
states the law on all phinti upon which Magistrates are called upon to adjudicate, syste- 
matically arranged, so as to be easy of reference. It ought to find a place on euery Jttslic^t 
table, and we cannot but think that its ruefulness will speedily ensure for it as large a sale 
as its merits deserve." — Midland Counties Herald. 

•' The exceedingly arduous task of collecting together all the enactments on the subject 
has been ^ ably and efficiently performed, and the arrangement is so methodical and precise 
that one is able to lay a finger on a Section of an Act almost in a moment. It is wonderfiil 
what a mass of information is comprised in so comparatively small a space. We have much 
pleasure in recommending the volume not only to our professional, but also to our 
general readers ; nothing can be more useful to the pubhc than an acquaintance with the 
outlines of magisterial jurisdiction and procedure." — Sheffield Post. 
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In 8vo, price i2.s, 6d. clotji, 
THE LAW RELATING TO THE 

ADMINISTRATION OF' CHARITIES, 

WITH THE 

CHARITABLE TRUSTS ACTS, 1853-1894, AND LOCAL 
GOVERNMENT ACT, 1894. 

By THOMAS BOURCHIER-CHILCOTT, 

■OP THE MIDDLE TEMPLE, BARRISTER-AT-LAVV. 

In one thick volume, 8vo, price 32J., cloth, 

THE LAW OF RAILWAY , COMPANIES. 

Comprising- the Companira Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act,i868 ; with Notes of Cases on all the Sections, brought down to the end of the 
year 1B68 ; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing drders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godefroi, of Lincoln's Inn, and JoSn 
ShortTj of the Middle Temple, Barristers-at-Law. 

In a handy volume; crown 8vo, 1870, price 10s. 6d., cloth, 

THE LAW OF SALVAGE, 

As administered in the High ' Court of Admiralty and the County' Courts ; with the 
Principal Authorities, English and American, brought" down to the present time; 
and an Appendix, contailiing Statutes, Forms, Table of Fees,' etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

In crown 8vo, price 4s., cloth,' 

A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 
By J. R. SEAGER, Registration Agent. 

Second Edition, in One Vol., 8vo, price 12s., cloth, 

A COMPENDIUM OF ROMAN LAW, 

Founded on the Institutes of Justinian ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions),' and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second. Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of 
Austin's Jurisprudence, or the Philosophy, of Positive Law." 



In 8vo, price Js. 6d., cloth, 

TITLES TO MINES IN THE UNITED STATES, 



with the 



STATUTES AND REFERENCES TO THE DECISIONS 
OF THE COURTS RELATING THERETO. 

By W. a. HARRIS, B.A. Oxon., 

or uhcoln's ink, barkistbr-at-law ; and of the American bar. 
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